AUTHENTICATED 
US. GOVERNMENT 
INFORMATION ^ 


CLEARING THE WAY FOR JOBS AND GROWTH: 
RETROSPECTIVE REVIEW TO REDUCE RED 
TAPE AND REGULATIONS 


HEARING 

BEFORE THE 

SUBCOMMITTEE ON COURTS, COMMERCIAL 
AND ADMINISTRATIVE LAW 

OF THE 

COMMITTEE ON THE JUDICIARY 
HOUSE OF REPRESENTATHH]S 

ONE HUNDRED TWELETH CONGRESS 

SECOND SESSION 


JULY 12, 2012 


Serial No. 112-134 


Printed for the use of the Committee on the Judiciary 



Available via the World Wide Web: http://judiciary.house.gov 


U.S. GOVERNMENT PRINTING OFFICE 
74-978 PDF WASHINGTON : 2012 


For sale by the Superintendent of Documents, U.S. Government Printing Office 
Internet: bookstore.gpo.gov Phone: toll free (866) 512-1800; DC area (202) 512-1800 
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001 


COMMITTEE ON THE JUDICIARY 


LAMAR SMITH, 


F. JAMES SENSENBRENNER, jR., 
Wisconsin 

HOWARD COBLE, North Carolina 
ELTON GALLEGLY, California 
BOB GOODLATTE, Virginia 
DANIEL E. LUNGREN, California 
STEVE CHABOT, Ohio 
DARRELL E. ISSA, California 
MIKE PENCE, Indiana 
J. RANDY FORBES, Virginia 
STEVE KING, Iowa 
TRENT FRANKS, Arizona 
LOUIE GOHMERT, Texas 
JIM JORDAN, Ohio 
TED POE, Texas 
JASON CHAFFETZ, Utah 
TIM GRIFFIN, Arkansas 
TOM MARINO, Pennsylvania 
TREY GOWDY, South Carolina 
DENNIS ROSS, Florida 
SANDY ADAMS, Florida 
BEN QUAYLE, Arizona 
MARK AMODEI, Nevada 


Texas, Chairman 
JOHN CONYERS, Jr., Michigan 
HOWARD L. BERMAN, California 
JERROLD NADLER, New York 
ROBERT C. “BOBBY” SCOTT, Virginia 
MELVIN L. WATT, North Carolina 
ZOE LOFGREN, California 
SHEILA JACKSON LEE, Texas 
MAXINE WATERS, California 
STEVE COHEN, Tennessee 
HENRY C. “HANK” JOHNSON, jR., 
Georgia 

PEDRO R. PIERLUISI, Puerto Rico 
MIKE QUIGLEY, Illinois 
JUDY CHU, California 
TED DEUTCH, Florida 
LINDA T. SANCHEZ, California 
JARED POLIS, Colorado 


Richard Hertling, Staff Director and Chief Counsel 
Perry Apelbaum, Minority Staff Director and Chief Counsel 


Subcommittee on Courts, Commercial and Administrative Law 

HOWARD COBLE, North Carolina, Chairman 
TREY GOWDY, South Carolina, Vice-Chairman 
ELTON GALLEGLY, California STEVE COHEN, Tennessee 

TRENT FRANKS, Arizona HENRY C. “HANK” JOHNSON, jR., 

DENNIS ROSS, Florida Georgia 

BEN QUAYLE, Arizona MELVIN L. WATT, North Carolina 

JARED POLIS, Colorado 

Daniel Flores, Chief Counsel 
James Park, Minority Counsel 


(II) 



CONTENTS 


JULY 12, 2012 

Page 

OPENING STATEMENT 

The Honorable Howard Coble, a Representative in Congress from the State 
of North Carolina, and Chairman, Subcommittee on Courts, Commercial 
and Administrative Law 1 

WITNESSES 

Randall W. Lutter, Ph.D., Visiting Scholar, Resources for the Future 

Oral Testimony 3 

Prepared Statement 6 

Response to Questions for the Record 72 

Michael Mandel, Ph.D., Chief Economic Strategist, Progressive Policy Insti- 
tute 

Oral Testimony 11 

Prepared Statement 13 

Response to Questions for the Record 76 

Ronald M. Levin, William R. Orthwein Distinguished Professor of Law, Wash- 
ington University School of Law 

Oral Testimony 30 

Prepared Statement 33 

Response to Questions for the Record 79 

APPENDIX 

Material Submitted for the Hearing Record 

Prepared Statement of the Honorable Howard Coble, a Representative in 
Congress from the State of North Carolina, and Chairman, Subcommittee 

on Courts, Commercial and Administrative Law 60 

Prepared Statement of the Honorable Steve Cohen, a Representative in Con- 
gress from the State of Tennessee, and Ranking Member, Subcommittee 

on Courts, Commercial and Administrative Law 63 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 
in Congress from the State of Michigan, and Ranking Member, Committee 

on the Judiciary 64 

Prepared Statement of Nancy Nord, and Anne Northrup, Commissioners, 

U.S. Consumer Product Safety Commission 66 

Letter from the United States Consumer Product Safety Commission 69 


(III) 




CLEARING THE WAY FOR JOBS AND GROWTH: 
RETROSPECTIVE REVIEW TO REDUCE RED 
TAPE AND REGULATIONS 


THURSDAY, JULY 12, 2012 

House of Representatives, 

Subcommittee on Courts, 

Commercial and Administrative Law, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 9:35 a.m., in room 
2141, Rayburn House Office Building, the Honorable Howard Coble 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Coble, Gowdy, Franks, Johnson, and 
Watt. 

Staff Present: (Majority) Daniel Flores, Subcommittee Chief 
Counsel; John Mautz, Counsel; Bobby Cornett, Professional Staff 
Member; Ashley Lewis, Clerk; (Minority) Susan Jensen-Lachmann, 
Counsel; and Rosalind Jackson, Professional Staff Member. 

Mr. Coble. The Subcommittee will come to order. 

Good to have you all with us today. I am sure there are some 
Members on their way, but I don’t want to penalize people who are 
promptly present. I want to give my opening statement and get 
that beyond us. But it is good to have everybody with us, particu- 
larly our three panelists. 

Retrospective regulatory review is not a novel concept. There 
have been multiple good-faith efforts to implement procedures and 
initiatives for retrospective reviews, but they have not produced 
sufficient results. This is partly due to the size and rapid growth 
of our regulatory system. It is also due to the complexity of our reg- 
ulations and the incentives of regulatory agencies. 

That being said, several bills have been introduced on this topic, 
and I am pleased to turn our attention to it today. Representative 
Quayle, a distinguished Member of this panel, has, for example, in- 
troduced H.R. 3392, which, among other things, requires agencies 
to perform decennial reviews of existing major rules, including cost- 
benefit analysis, and to provide recommendations on improving 
these rules wherever warranted. Others, such as Representative 
Hultgren and Representative Young, have also introduced bills on 
retrospective review. 

The theme throughout these proposals is consistent. Government 
should have some responsibility to audit and review its regulations. 
I believe this sentiment is supported by the prepared testimony 

( 1 ) 
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from today’s witnesses. Every Member on this panel understands 
and appreciates that regulations are important for our safety and 
security and that changing them outside of ordinary procedures for 
promulgating rules raises significant questions. 

At the same time, regulations impose a cumulative burden that 
is too high, and we should look for creative measures to reduce that 
burden. I am very interested in learning today what proposals most 
merit our attention and support. And I am also interested to know 
of any other suggestions from our witnesses that could assist our 
Subcommittee as we pursue this matter more thoroughly. 

I understand that in addition to requiring agencies themselves to 
review their regulations, the creation of a legislative commission 
tasked for the sole purpose of reviewing existing regulations and 
reporting back to Congress may be a viable suggestion. If so, then 
what would be the mandate and parameters for such a commission, 
and what tools would be needed to make it effective? 

That being said, I hope today’s hearing will be a productive first 
step — and I am confident that it will be — in making effective retro- 
active regulatory review a reality. And I look forward to the testi- 
mony from our witnesses. 

And if you all will bear with me, we are still waiting for a Mem- 
ber from the Democratic side. I presume that someone is en route. 
So you all just stand easy for the moment, and we will resume this 
imminently, hopefully. 

While we are waiting, let me introduce our distinguished panel- 
ists, if I may. 

Randall Lutter joined Resources for the Future in 2010 following 
a long and distinguished career as an economist featuring service 
in three different Federal agencies under four Presidents. Mr. 
Lutter’s past positions include chief economist and deputy commis- 
sioner for policy at the U.S. Food and Drug Administration and 
senior economist at the Office of Information and Regulatory Af- 
fairs, Office of Management and Budget. His teaching experience 
includes serving as an adjunct professor of economics at American 
University and as an assistant professor of managerial economics 
and policy at the State University of New York in Buffalo. Mr. 
Lutter earned his Ph.D. and M.A. from Cornell University and his 
B.A. from the University of California at Berkeley. 

Dr. Lutter, good to have you with us this morning, as well. 

Dr. Michael Mandel is a chief economic strategist for the Pro- 
gressive Policy Institute and the founder of Visible Economy, LLC, 
a New York-based news and education company. He is the author 
of many books and wrote a basic economics textbook for McGraw- 
Hill. Mr. Mandel also served as chief economist at Businessweek 
magazine, where he was named one of the top 100 business jour- 
nalists of the 20th century for his writings on innovation and 
growth. Mr. Mandel’s work at the Progressive Policy Institute fo- 
cuses on the impact of regulation on innovation. He currently is 
president of South Mountain Economics, a consulting company, and 
a senior fellow at the University of Pennsylvania Wharton School’s 
Mack Center for Technological Innovation. Mr. Mandel holds a 
Ph.D. degree in economics from Harvard University. 

Dr. Mandel, good to have you with us, as well. 
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Professor Levin is a nationally recognized legal scholar who spe- 
cializes in administrative law and related public law issues. He is 
a co-author of a casebook on administrative law and has published 
numerous articles and book chapters on administrative law topics. 
Mr. Levin previously served as Washington University Law 
School’s associate dean and is currently a public member of the Ad- 
ministrative Conference of the United States. Prior to joining the 
faculty at Washington University in 1979, Mr. Levin worked as an 
associate in the Washington, D.C., office of Sutherland Asbill & 
Brennan. He clerked for Judge John C. Godbold at the U.S. Court 
of Appeals for the Fifth Circuit. Mr. Levin earned his J.D. degree 
from the University of Chicago and his B.A., magna cum laude, 
from Yale University. 

As I said before, we are fortunate to have such a distinguished 
panel. 

And we will continue to stand easy until someone joins us. 

The gentleman from South Carolina is here. 

Mr. Gowdy. Good morning, Mr. Chairman. 

Mr. Coble. A prominent golfer, I have been told. Good to have 
you, Mr. Gowdy. 

Mr. Gowdy. Delighted to be here. 

Mr. Coble. With that in mind, we can commence. 

So, Dr. Lutter, why don’t you start us off? 

If you would, gentlemen, try to confine your comments to within 
the 5-minute rule, if possible. You have an amber light that will 
appear after the green light vanishes. That amber light will alert 
you that you have about a minute to wrap up. Now, you won’t be 
keel-hauled if you violate the 5-minute rule, but we do try to com- 
ply with the 5 -minute rule. 

So, Dr. Lutter, why don’t you start us off? 

TESTIMONY OF RANDALL W. LUTTER, Ph.D., VISITING 
SCHOLAR, RESOURCES FOR THE FUTURE 

Mr. Lutter. Chairman Coble, Members of the Subcommittee, I 
am pleased to be able to speak to you today about retrospective re- 
view and analysis of Federal regulations. 

I am Randall Lutter, visiting scholar at Resources for the Future. 
My testimony today is based partly on a report I recently authored 
for the Mercatus Center at George Mason tJniversity, which I sub- 
mit for the record, and partly on my experience managing and eval- 
uating Federal regulatory programs to reduce risks. I have served 
in senior staff and executive positions at the Federal Office of Man- 
agement and Budget, the Council of Economic Advisers, and the 
Food and Drug Administration. My work on different regulatory 
matters appears in a variety of scholarly journals. And my testi- 
mony represents exclusively my own views and not necessarily 
those of any organization. 

While the Federal Government offers substantial protections to 
Americans’ health, safety, environment, and financial security, the 
specifics of Federal regulation deeply frustrate many Americans as 
they try to read prescription drug labeling or mortgage disclosure 
forms, board airliners or manage small businesses. Codified Fed- 
eral regulations today total more than 165,000 pages and have 
grown at an average annual rate of 2.8 percent per year since 1970. 
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Concern over Federal regulations has led President Obama to 
issue three Executive orders on Federal regulatory policy since 
January of last year. All three spell out policies on retrospective re- 
view — the reexamination of extant regulations to identify modifica- 
tions, including possible elimination as warranted. 

My remarks today focus on such review and on the retrospective 
analysis that can inform such review. Today I emphasize two spe- 
cific question; the appendix to my testimony provides supporting 
information and details. 

The first question is how well recent regulatory review efforts 
have worked. 

Fifteen years ago, President Clinton’s National Partnership for 
Reinventing Government, under the leadership of Vice President 
Gore, was successful in reducing the number of pages of regula- 
tions. The total number of pages in the Code of Federal Regula- 
tions fell by 7,000 from 1995 to 1997, leaving it about 14,800 pages 
below where it would have been if it had instead followed long-term 
trends. 

But a count of pages is not equivalent to regulatop^ burden or 
a measure of people’s welfare. Moreover, in a later listing of accom- 
plishments for its first 5 years, the National Partnership makes no 
mention of any specific reduction in regulatory burden. Were the 
economic effects of this simplification of rules nil because the 
changes in rules were simply housekeeping steps, such as the 
elimination of unnecessary regulations governing buggy whips and 
horse-drawn carriages, or were there instead genuine efficiency 
gains as the result of modification or elimination of regulations 
seen as inefficient with the benefit of hindsight? In fact, it is quite 
unclear what aggregate economic effects this reinvention initiative 
had because there was no claim of aggregate effects and I am un- 
aware of any estimate from an independent source. 

In the George W. Bush administration, the Federal Office of 
Management and Budget conducted different regulatory review ef- 
forts, including a major push to review existing regulation of the 
entire manufacturing sector that it began in 2004. I focus briefly 
on this effort, which 0MB described in its 2008 report to Congress 
on Federal regulations. 

Its effort began with 189 nominations that members of the public 
provided in response to a request in a 2004 draft report to Con- 
gress for suggestions for specific reforms to regulation, guidance 
documents, or paperwork requirements that would improve manu- 
facturing regulations. 0MB determined that 76 of the 189 nomina- 
tions were priorities, and it found that 69 of the 76 reform items 
were complete as of January 2009. 

The items listed in that report are quite diverse and include 
many actions better characterized as administrative steps rather 
than modification or elimination of Federal regulations. For exam- 
ple, the 0MB report mentions 16 Federal reports, at least 2 of 
which concluded that no change in existing rules was appropriate. 
The report also includes four guidance documents, which don’t have 
the full force and effect of law. They also include actions such as 
an EPA determination, a response to a petition, a revised reporting 
policy, the development of an internal issue paper, and one action 
that appears to substantially precede the retrospective review proc- 
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ess initiated in 2004, as well as a legislative action regarding tax- 
ation. 

At least two of these actions, however — EPA’s spill prevention, 
control, and countermeasures rule and its hazardous waste rules to 
encourage recycling — likely offered significant savings. Since 0MB 
didn’t offer any aggregate estimates of the benefits and costs of 
these regulatory changes, however, there is little basis for an over- 
all judgment. 

In the interest of time, let me offer a quick sum-up, if I may. A 
continuing challenge is efforts to measure the actual results of Fed- 
eral regulations. President Obama stated eloquently in an Execu- 
tive order in January of last year that the regulatory system must 
measure and seek to improve the actual results of regulatory re- 
quirements. This year, he reiterated that same phrase. In fact, it 
is very difficult to estimate the actual results, and regulatory agen- 
cies have taken only very limited steps in that regard. 

So let me stop here and say that I look forward to this oppor- 
tunity to testify. I am grateful for it. And I look forward to your 
questions. 

Mr. Coble. Thank you. Dr. Lutter. 

[The prepared statement of Mr. Lutter follows:] 
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I. INTRO 

Chairman Coble. Ranking Member Cohen, and members of the subcommittee, I am pleased to be able to speak 
to you today about retrospective review and analysis of federal regulations. I am Randall Lutter, vdsiting scholar 
at Resources for the Future. My testimony today is based partly on a report I recently authored for the Mercatus 
Center at George Mason Univ'ersity, which I submit for the record, and partly on my experience managing and 
evaluating federal regulatory programs to reduce risk. I have sensed in senior staff and executive positions at the 
federal Office of Management and Budget, the Council of Economic Advisers, and the Food and Drug Administra- 
tion. My work on different regulatory matters appears in a variety of scholarly journals. My testimony represents 
exclusively my own views, and not necessarily those of any organization. 

li, BACKGROUND 

While the federal government offers substantial protections to Americans’ health, safety, environment, and finan- 
cial security, the specifics of federal regulation deeply frustrate many Americans as they try to read prescription 
dmg labels or mortgage disclosure forms, travel by air, or manage small businesses. Codified federal regulations 
today total more than 1.65,000 pages and have grown at an average rare of 2.8 percent per year since 1970. 


Concern over federal reg\ilations has led President Obama to issue three executive orders on federal regulatory 
policy since January 2011 .- All three spell out policies on retrospective review— the reexamination of extant regu- 
lations to identify modifications, includingeither increa.ses or decrea,ses in stringency, and possible elimination as 
warranted. My remarks today focus on such review, and on the retrospectiv'e analysis that can inform such review. 


Today I emphasize two specific questions; the appendixes to my testimony provide supporting information and 
details. 


1 . 1 gratefully acknowledge the very helpful assistance of Asa Skinner in preparing this testimony. 

2. Executive Order no. 13563, Code of Federal Regulations, title 3. sec. 3,821 (January 18. 2011). httpT/www.reginfo.gov/public./jsp/Utilltles./ 
EO_i3563.pdf; Executive Order no. '13579, Code of Federal Regulations, title 3, sec. 41,587 (Juiy 11 , 2011), http: //www. reginfo.gov/pub lie/ 
isp/LJtiiities/EO_13579.pdf; Executive Order no. 13610, Code of Federal Regulations. 

Formers information or to meet with the scholars, contact 
Robin Bowen, (705) 993-S582, rbovvenS'Sgrnu.edu 
Merc-'Aus Cc'iterat George .Maion Unfversty 3301 Fairfax Drive, 4' Floor, Arlington. V.A 22201 

t'.ne pteseuttct in this document do not represent ofheis' positions of the AAercatus Center or George r/iascn University. 
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ill. HOW WELL HAVE RECENT REGULATORY REVIEW EFFORTS WORKED? 

As described in my report for Mercatus, President Clinton’s National Partnership for Reinventing Government, 
under the leadership of Vice President Gore, was successful at reducing the number of pages of regulations. The 
total number of pages in the Code of Federal Regulations fell by about 7,000 from 1995 to 1997, leaving it at about 
14,800 pages below where it would have been in 1997 if instead it had followed long-term trends. A count of pages, 
however, is not equivalent to regulator}- burden or a measure of people’s welfare. Moreover, in a later listing of 
accomplishments for its first five years, the National Partnership makes no mention of any specific reduction in 
regulatory burden. Were the economic effects of this simplification of regulatory policy nil, because the changes 
in rules were simply housekeeping steps, such as the elimination of umiecessiuy and obsolete regulations govern- 
ing bugg}'^ whips and horse-drawn carriages? Or were there genuine efficiency gains as a result of the modifica- 
tion or elimination of regulations that were recognized as inefficient with the benefit of hindsight? In fact, it is 
quite unclear what aggregate economic effects this reinvention initiative had on regulated entities or the public, 
because there was no claim of aggregate effects, and 1 am unaware of independent estimates of such effects by 
analysts outside the federal government. 


During the George W. Bush Administration, the Office of Management and Budget (OMB) conducted different 
retrospective regulatory review efforts. I focus on one started in 2004. In that year, OMB launched a major effort 
to review existing regulations of the manufacturing sector and reported on this effort in its 2008 report to Con- 
gi'ess. Its effort began with 189 “nominations” that members of the public provided in response to a request in a 
2004 draft report to Congress for suggestions for specific reforms to regulations, guidance documents, or paper- 
work requirements that would improve manufacturing regulations. OMB determined 76 of the 189 nominations 
to be priorities and found that 69 of the 76 reform items were complete a.s of January 2009.^ The items listed in 
that draft report are quite diverse and include actions better characterized as administrative steps rather than 
modifications or eliminations of federal regulations. 

For example, the OMB draft report mentions 16 federal reports, at least two of which concluded that no change 
in existing rules was appropriate. They include four guidance documents, which do not have the full force and 
effect of law. They also include actions such as an Environmental Psxjtection Agency determination,^ a response 
to a petition,'^ a revised reporting policy^the development of an ‘'internal issue paper, one action that appears 
to substantially precede the retrospective review process initiated in 2004,*' and a legislative action regarding 
taxation.'' At least two of these actions, e.g.. the Environmental Protection Agency's Spill Prevention Control and 
Countermeasures rule and its Hazardous Waste rules to encourage recycling likely offered significant savings.^® 
Since OMB did not offer any aggregate estimate of the benefits and costs of these regulatory changes, however, 
there is little basis for a general judgment. Notwithstanding the paltry evidence of economic effects, this process 
of retrospective review offers other benefits. In particular, it gives regulated entities, nonprofit organizations, and 
the general public an opportunity to request changes to extant federal regulations. 


These turn historical examples suggest that the accomplishments of retrospective regulator}' review efforts to date 
have been modest. One reason for the modest results may be that agencies in charge of developing regulations 
to achieve statutorj' missions have difficulty improvii^ their own regulatoty pmgranis without specific stimulus 


3. U.S. OMB, 'Appendix E" in 2008 Report to Congress on the Benefits and Costs of Federal Regulations and Unfunded (Mandates on State, 
Local, and Tribal Entities (January 2009). 

4- Item #36 in Appendix E ic the 20-08 report, see also Item #75. to streamline and simplify duty drawback at customs. 

5- ItetTi #51- 

6. item #68. 

7. Item #116. 

8- item #145, published as a final ruie in December. 2CX)4. 

9. Item #188. 

1 0. See item #42 (73 ER 64668) and Items #54-#58 (73 FR 74235) in OMB's draft report. 
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frotn outside the agency. While such efforts have been able to reduce the number of pages of extant regulations, 
and sometimes led to revisions to existing regulations that reduce excess burden, whether they do this in a man- 
ner that significantly lowers overall regulatory burden or improves efficiency is hard to say. 

IV. ARE AGENCIES TAKING ACTIVE STEPS TO IMPROVE MEASUREMENT OF THE ACTUAL RESULTS OF 
FEDERAL REGULATIONS? 

In Januaty'^ of 2011, President Obama, in Section 1 of E.0. 13563, stated eloquently that thereg“jlatoiy system “must 
measure, and seek to improve, the actual results ofregulatory'requirements.’”' Moreover, in Section 1 of E.0. 13610, 
on identifying and reducing regulatory burdens, the President reiterated this same plirase. Many economists and 
analysts would agree that improved measurement of the effects of federal regulation is important. Such measure- 
ment could reduce the uncertainty about the effects and the merits of regulatory progriims. If coupled to improve- 
ments, it could foster confidence that the federal regulatorj'^ sj’stein is delivering valuable benefits at modest costs. 
Unfortunately, agencies appear to be taking only very? limited steps to improve such measurement. 


Key federal agencies are not incorporating efforts to measure actual results of regulations into their major rule- 
makings. I considered the Federal Register notices for all economically significant proposed, final, and interim 
final rules issued by four key federal agencies since E.0. 13563 was published, on January 21, 2011.1 focused on the 
Environmental Protection Agency (EPA), the Food and Drug Administration (FDA), the National Highway Traffic 
Safely Administration (NHTSA), and the independent Securities and Exchange Commission (SEC). I include the 
SJIC even though it is an independent agency because President Obama’s July 2011 E.0. 13579 contains the same 
language as Section 6 of E.0. 13563, except that it uses the word “should” instead of “shall.”'^ I find that none of 
the.se rules issued by any of these agencies— 25 in total— mentioned either “must measure” or “actual results.”^^ 
The word “retrospective” came up only once in the 25 rules examined and this occurrence was not relevant to 
the ideas in E.0. 13563. This finding indicates that these rules have been drafted without identifiable efforts to 
measure ac tual results of regulations, as the president had directed. 


This is not to say that the agencies are not implementingthe president’s directive to develop plans for retrospective 
review. In fact, they have issued and even updated such plans. .As described in my report for Mercatus, however, 
such plans, at least for the four key agencies that I focus on, mostly reflect business-as-usual management. There 
is little discernible new work on the retrospective analysis and measurement called for in the executive order. 


It is worth noting that information regarding retrospective estimates of the benefits and costs of federal regula- 
tions is quite limited. In a 2011 report to Congress on the benefits and cosLs of federal regulation, the 0MB uses 
the phrase “benefit-cost ratios” in a discussion of retrospective analysis, suggesting that it has information on 
both costs and benefits for a set of regulations.^'”' In fact, a footnote in an earlier 2005 0MB report that also used 
ratios acknowledges that this is rarely the case, sayfing, “A ratio was used [in the 0MB analysis] because in most 
cases benefits were not monetized and, in some cases, unit benefits were not projected for health or environmen- 
tal improvements.”'^ 


In my own review of these retrospective imalyses of extant federal regulations, I found very' few that provide suf- 
ficient information to evaluate whether benefits outweighed costs. The oveiwyhelming majority of retrospective 


1 1 . Executive Order no. v-3563. 

12. !bid. 

13. The EPA issued eleven rules, the PDA issued two, the NHTSA issued three, and the SEC issued nine. 

14. U. 5. 0MB, 201 1 Bepoit to Congress on the Benefits and Costs of Federal Regulations and Unfunded Mandates on State, Local, and Tribal 
Entities (June 2011), 64. 

15- U-S- 0MB, Validating Regulatory Analysis: 2005 Report to Congress on the Costs and Benefits of Federal Regulations and Unfunded Manda- 
tes on State, Local, and Tribal Entities (2005). 42. 


MERCATUS CENTER AT GEORGE MASON UNIVERSITY 3 



9 


analyses reviewed by Winston Harrington, the OMB, and later work by David Simpson of EPA provide information 
only about costs, about a key but incomplete measure of benefits (such as fatalities but not nonfatal injuries), or 
about both costs and a poor proxy for benefits (such as emissions reductions or the number of acres treated by a 
pesticide). In reviewing those retrospective analyses, I identified just four regulations, all issued by the NHTSA, 
for which retrospective studies provided both information about costs and reasonably comparable measures for 
benefits, expressed either in tenns of dollars or in adwrse health outcomes avoided. For anotfier five regulations 
issued by the Occupational Safety and Health Administration, tliere are retrospective studies of reduced fatalities 
attributable to regulations. Unfortunately, these retrospective studies provide no estimates of the nonfatal inju- 
ries avoided or of the costs of the control technologies. The rest of the retrospective studies provide insufficient 
information to make judgments about the regulations’ economic merit. 


This obseiwation suggests that a key focus should be on improving the availabilih'^ of information about costs 
and benefits, or at least about effectiveness. One approach would be to use more regularly market-based regula- 
tory approaches such as tradable permits. Such permits provide information about the marginal cost of controls 
through their market prices. A second approach would be to use studies of consumer comprehension, including 
through the random assignment of surv-eys of different design, to judge the effectiveness of mandatory informa- 
tion disclosure, an important strategy in both environmental and financial regulation. A more challenging longer- 
term approach would be to foster a culture of experimentation, so that regulatory agencies have more information 
about the likely costs, effectiveness and benefits of their actions before promulgating final rules, although such a 
goal may be attainable only in the relatively distant future. 

V. RECOMMENDATIONS 

I have two general suggestions for policy makers: 


1. Promote impartiality in retrospective analysis and review. Refrain from asking for self-evaluations and self- 
review and instead seek review and analysis from independent third parties. Government officials, naturally, 
have difficulty being objective in the review or analysis of regulations that they or their colleagues earlier 
developed. 

2. Seriously protnote data collection, access, and analysis, either by incorporating them into new regulations being 
issued or by other means. Use of market-based approaches can automatically generate information about the 
marginal costs of controls; well-fimctionmgmarkcts for sulfur dioxide emission controls, for example, provide 
current information about the incremental cost of reducing such emissions. Studies on consumer comprehen- 
sion of information being disclosed might reveal that alternative forms are much more effective at promoting 
comprehension. More generally, greater data collection, access, and analysis can foster improved understand- 
ing of regulations and contribute to reducing regulatory burdens and improving their effectiveness. 


Thank you for the opportunity to testify today. I look forw'ard to your questions. 
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Mr. Coble. Dr. Mandel? 

TESTIMONY OF MICHAEL MANDEL, Ph.D., CHIEF ECONOMIC 
STRATEGIST, PROGRESSIVE POLICY INSTITUTE 

Mr. Mandel. Mr. Chairman, Members of the Subcommittee, 
thanks very much for the opportunity to address the issues with 
retrospective regulatory review, and alternative mechanisms for re- 
ducing the burden of regulation without losing its benefits. 

Much of my testimony is drawn from a policy brief published in 
February of 2011 by the Progressive Policy Institute, where I am 
chief economic strategist. I am also affiliated with the Mack Center 
for Technological Innovation at Wharton as a senior fellow. 

One of my main concerns as an economist is the link between in- 
novation and regulation. Innovation is the key force propelling 
growth and creating jobs. On the other hand, regulation is essen- 
tial for making our economy work smoothly. Unfortunately, if the 
regulatory burden is too heavy, it can tend to suppress the innova- 
tion and entrepreneurial energy that we need. So if we care about 
the long-term performance and competitiveness of the American 
economy, we have to focus on periodically lightening the regulatory 
load. 

This is not a new idea, as Dr. Lutter describes. It is not even ter- 
ribly controversial. Reaching back to Jimmy Carter, every Presi- 
dent, Democratic and Republican, has instructed his agencies to re- 
consider and review existing regulations. Yet, without exception, all 
of these attempts at retrospective review seem to have produced 
considerably less than the desired result. One might almost say 
they have failed. 

The question is, why is retrospective review so hard to do effec- 
tively? One issue is foot-dragging by agencies, but that isn’t the 
whole story. First, the retrospective review process consists of ana- 
lyzing the costs and benefits of each regulation individually. The 
problem is, it is possible for every individual regulation to pass a 
cost-benefit test while the total accumulation of regulations still 
creates a heavy burden on Americans. The number of regulations 
matter, even if individually all are worthwhile. I call this the peb- 
ble-in-the-stream effect. Throw one pebble in the stream, nothing 
happens. Throw two pebbles in the stream, nothing happens. 
Throw 100 pebbles in a stream, and you have dammed up the 
stream. Which pebble did the damage? It is not any single pebble; 
it is the accumulation. 

The other issue is the very structure of the regulatory process 
makes it more expensive and difficult to undo regulations than to 
create them in the first place. When the original reg is put in place, 
the agency can use whatever evidence is available. By contrast, 
after a regulation has been in place for a while, the agency has to 
do a cost-benefit analysis using real data on actual outcomes and 
costs, which is expensive and difficult to collect. 

So what we need is a process that allows us to tackle the accu- 
mulation of regulation without having to fight over each one indi- 
vidually. What PPI has proposed is an independent Regulatory Im- 
provement Commission, modeled somewhat along the successful 
process set up for the Base Realignment and Closure Commission, 
or BRAC. The Regulatory Improvement Commission would be 
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given the task of coming up each year with a package of 10 to 20 
regulations to undo, rewrite, or otherwise improve. They can be 
small regs or large ones. The package is sent to Congress for an 
up-or-down vote and then, if passed, sent to the President for his 
signature. 

What are the benefits of the Regulatory Improvement Commis- 
sion over retrospective review? First, it would get us away from 
agencies reviewing their own regulations. The commission would 
draw on expertise from different agencies, but it would be able to 
make an independent decision. Second, if the experience with 
BRAC is any guide, voting on a package of regulatory reforms 
would be easier than hand-to-hand fights over individual regs. 
Third, and perhaps most important, having Congress vote on the 
package of reforms legally allows us to short-circuit the cum- 
bersome regulatory review process. The Regulatory Improvement 
Commission would hold hearings, but because the package of re- 
forms would need the approval of Congress, the hearings wouldn’t 
have to be arduous compared to the process that an agency would 
have to follow by itself 

The bottom line is that the Regulatory Improvement Commission 
needs to combine efforts of both the legislative and executive 
branches to be effective. The executive branch by itself cannot get 
a grip on the problem. That is why retrospective review doesn’t 
work no matter who the President is. 

I should note that the February 2011 policy brief lays out some 
more details about how the Regulatory Improvement Commission 
could be structured. For example, the scope of the commission 
could be structured to stay away from environmental regulations or 
expanded to encompass agencies such as the FCC. The commission 
could be made temporary like the BRAC Commission so that it reg- 
ularly has to be reauthorized. The commission could set up a Web 
site where businesses and individuals could submit suggestions for 
which regulations to undo or change. 

In truth, there are a lot of different ways to make a Regulatory 
Improvement Commission work. The key is to set up a mechanism 
which offers a systematic and objective process for identifying a 
package of regulations to be undone or fixed, while acknowledging 
that Congress has to be an essential part of the process. 

Thank you. 

Mr. Coble. Thank you. Dr. Mandel. 

[The prepared statement of Mr. Mandel follows:] 
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Summary 

How can we reduce the economic burden of regulation without losing its benefits? Many 
presidents have tried retrospective regulatory review, and the results have always fallen well 
short of expectations. 

This statement draws extensively on a policy brief that I wrote for the Progressive Policy 
Institute, where I am Chief Economic Strategist. In this statement, I will first explain the reasons 
why retrospective regulatory review is doomed to failure. 1 will then describe an alternative 
approach for lowering the regulatory burden, the Regulatory Improvement Commission. 
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STATEM ENT 

Mr. Chairman, Ranking Member Cohen, members of the subcommittee. Thank you very much 
for the opportunity to address the problems with retrospective regulatory review, and alternative 
mechanisms for reducing the burden of regulation without losing its benefits. 

Much of my testimony is drawn from a policy brief published in February 2011 by the 
Progressive Policy Institute, where I am Chief Economic Strategist. 'l am also affiliated with the 
Mack Center for Technological Innovation at Wharton as a senior fellow. Until 2009, 1 served 
as Chief Economist at BusinessWeek, where I helped direct the magazine’s domestic and 
international economic coverage. I’ve written three books on uncertainty, innovation and 
growth, and one basic economics textbook. 

One of my major concerns as an economist is the link between innovation and regulation. On 
the one hand, innovation is the key force propelling growth and creating jobs. On the other 
hand, regulation is essential for making our economy work smoothly. This balancing act is 
crucial in every industry — telecom, Internet, pharmaceuticals, manufacturing. It affects both 
big companies and small. 

Unfortunately, if the regulatory burden is too heavy, it can tend to suppress the innovation and 
entrepreneurial energy that we need. So if we care about the long-temi performance and 
competitiveness of the American economy, we have to focus on periodically lightening the 
regulatory load. 

^ The policy brief “Reviving Jobs and Innovation: A Progressive Approach to Improving 
Regulation” (Progressive Policy Institute, February 201 1) is submitted as an attachment. 
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This is not a new idea. It’s not even terribly controversial. Reaching back to Jimmy Carter, 
every president, Democrat and Republican, has instructed his agencies to reconsider and review 
existing regulations. 

Yet without exception, all of these attempts at retrospective review seem to have produced 
considerably less than the desired result. One might almost say that they failed. Certainly none 
of them succeeded. 

The question: Why i s retrospective review so hard to do effectively? One issue is foot-dragging 
by agencies. But that isn’t the whole story. In fact, two other problems undermine the usefulness 
of retrospective reviews. 

First, the retrospective review process consists of analyzing the costs and benefits of each 
regulation individually. Starting with a list of regulations that are candidates for reform, the 
agency goes down the list one-by-one and asks if the benefits exceed the costs. 

The problem is that it’s possible for every individual regulation to pass a cost-benefit test, while 
the total accumulation of regulation creates a heavy burden on Americans. The number of 
regulations matter, even if individually all are worthwhile. 

1 call this the ‘pebble in the stream’ effect. Thrown one pebble in the stream, nothing happens. 
Throw two pebbles in the stream, nothing happens. Throw one hundred pebbles in the stream, 
and you have dammed up the stream. Which pebble did the damage? If s not any single pebble, 
it’s the accumulation. 
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Business people complain about the accumulation of regulations all the time. They say: “I 
understand why I had to apply for a permit, but why do I need five permits?” Each permit 
probably makes sense, on its own terms, but in total they create a large drag. 

Some may disagree, but in my view it’s hard to point to “bad” regulations — regulations that by 
themselves are job-destroying or innovation-inhibiting. As a result, a regulatory review process 
looking to eliminate “bad” regulations will not find many candidates. 

The other issue is that the very structure of the regulatory process makes it more expensive and 
difficult to undo regulations than to create them in the first place. When the original regulation 
is put in place, the agency can use whatever evidence is available, including small-scale 
academic experiments. By contrast, after the regulation has been in place for a while, the 
agency has to do a cost-benefit analysis using real data on actual outcomes and costs. That 
requires a sizable and expensive data collection effort, which may feel like an additional 
imposition for the companies affected by the regulation. 

The good news is that we don’t need wholesale deregulation, or a complete overhaul of existing 
regulations. What we need is to scrape away some of the excess accumulation of rules, while 
leaving the most effective ones alone. 

It’s like scraping barnacles off the bottom of a boat. It’s a thankless chore that must be done, or 
else the boat gradually slows down. When you scrape barnacles off the bottom of a boat, you 
don’t stop and think about each barnacle individually, you just do it. (The big difference, of 
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course, is that regulatory ‘barnacles’ do a lot of complaining.) 

So we need a process that allows us to tackle the accumulation of regulation, without having to 
fight over each one individually. What PPI has proposed is an independent Regulatory 
Improvement Commission modeled somewhat along the successful process set up for the Base 
Realignment and Closure (BRAC) Commission. 

The Regulatory Improvement Commission would be given the task of coming up each year with 
a package of 1 0-20 regulations to undo, rewrite or otherwise improve. They can be very small 
regulations, or large ones. The package is sent to Congress for an up or down vote, and then if 
passed, sent to the president for his signature. 

What are the benefits of the Regulatory Improvement Commission over retrospective review? 
First, it would get us away from agencies reviewing their own regulations. The Commission 
would draw on expertise from the different agencies, but it would be able to make an 
independent decision. 

Second, if the experience with BRAC is any guide, voting on a package of regulatory reforms 
would be easier than hand-to-hand fights over individual regulations. 

Third, and perhaps most important, having Congress vote on the package of reforms legally 
allows us to short-circuit the cumbersome regulatory review process. The Regulatory 
Improvement Commission would hold hearings, but because the package of reforms would need 
the approval of Congress, the hearings wouldn’t have to be arduous, compared to the process 
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that an agency would have to follow. 

The bottom line is that the Regulatory Improvement Commission needs the combined efforts of 
both the legislative and executive branches to be effective. The executive branch by itself 
cannot get a grip on the problem. That’s why retrospective review doesn’t work, no matter who 
the President is. 

The February 201 1 policy brief lays out more details about how the Regulatory Improvement 
Commission could be structured. For example, the scope of the Commission can be restricted to 
stay away from environmental regulations, or can be expanded to encompass agencies such as 
the FCC. The Commission could be made temporary, like the BRAC Commissions, so that it 
regularly has to be re-authorized. The Commission could set up a website where businesses and 
individuals could submit suggestions for which regulations to undo or change. 

In truth, there’s a lot of different ways to make a Regulatory Improvement Commission work. 
The key is to set up a mechanism that offers a systematic and objective process for identifying a 
package of regulations to be undone or fixed, while acknowledging that Congress has to be an 
essential part of the process. 

Thank you. 
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pntleeliiig piililie health ami KjifH). ami 
pniiiioliiig rt'spoiisihle emininiiietilal 
slCHnrdsiiip/ W hateser olijerthes ue r.'hoM‘. 
the iiii|nirtat)l thing Ls that the) un- ehiLseii 

at the IriiMt •‘iiil, BO the I'l'ileria for tlei-isHin 
■linking are Hvd and Innu^ian'iil thninghuut 
the proeess. 

2 Invito suggestions from tho pubik for wtikh 
roguloHens to cut, consetidoto or simplify. 

Think td'nn o|teii and transparent website, 
when* tMdi\ttln:ils and iHutni'sses eaii 
Idenlif) pn.iijli*tnHli>' n’gulnlions. aittitg 
with spreilw' example.s. The Mil*, wiuihl In* 
eneunragf'd to foenson IIh* n*gnhitions 


whieh art* dist’iissi'tl tin the wi'hsile. whieh 
will pn’vent hxrkriMnn dealing ami prntiiott* 
Imnspnrenev 

1 Appoint on indopondont, petiHcolly balanced 
Regulatory Improvement Cemmissien. The 
t'linniiission's eredihililt ami sueeess will 
i|e|H'mi tin Inn ing a gninp iirappoinlt>ii 
iMenilH*rs who are highly tpiahik'd ami beyond 
rr'proaeh. as well int i*\|h‘ii slniTstN'oiidetl 
Irmn llie tariotis :igt*neir‘s. flotignvss. and 
imle|M*ndeni orgniii/ntioii.s. The ('.otinnission 
will hear It'stiiiimiv bi'ai'ingoii InHIi (xtsilive 
and oegaliye iinpaeis. Ml di*hlii*ralions td'rln* 
mrtinnission niii.sl he pnhlie The (a>MMnisstiiii 
will yo|e nil a luiekagi* ttf I.S-20 rt*gnihilor> 
ehiingt's that iia‘el tlie uiigin:il y|M*eifleil goals. 
Tin* tionnnifliiion will Iniye a speeilied lime 
and bmlgel to eoinpk'li* its work, ami it will 
lerininnte nOi'r snbniilliiig il.s nH*t»iiiini-iiil»ti«)n 
pw'kagi*. 

d Send the pocltoge to Congress far on up»ar d aunt 
vote, no amendments altevred. * 

5. Following congressienol approval, the peckoge 
must receive the President's signature. This 
inisnn'.*; that am eli.aiiges will I'arrv the full 
Itieci* oftuw, avoiding eonslitniiuiial nhjei^ions 
and poleillial tiligalioii. 

The rt*.sl ofihi* |ia|i<Twill eonsidiT the l\IC 
pntposal in nioiv detail. Miii it's inifH>rtanl lu 
noU* here that the Kit 1 needs the eombitied 
elforlA ol both the legisbilive and mm'iiliy#* 
bmneheK, bemiiM* regntalion liv«‘is in that gray 
area lietwe<.*n k'gtslation and euiMilive a<*iioii. 
N«*lih«*r bniiii'li hv iLsell'ean gti a grip on ilu' 
prohleni Mowi*ver, if ('ongrt'siv ihiU in aei in ihi.v 
anra. it would also possible in the Mieanliuir lor 
agoneies to imviriNirnle eleinriiU nfihis proeess 
in the *relr«»s)Mi*livi* anahsis'* plans they .an* 
reipiiri’i) to .siibiiul Io OM It under .Si*eiion tiof 
the neyy evi*<‘ulive order 

Note iluit the flit' pn»|nisai is umre f1e\ili)e iluta 
eosl'lM'itelii analys'ts. whinli U olten eriliet/ed Ibr 
iindennlning errtain benelils lilu* iniioyalioii 
whieh ean ht* hanl to iptuiillfv." 
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I also iioli’ llntl (lie KH' pro^K^sal is tht' 

irnMitnl ojKiHvJ up In Si*»ali»r Mark WariuT !>• 

\ \ willi III}* r<’^iilntor> *p.nv*as-yoii-p»»*' jinipoftal ^ 
III ndilition, llit* IU(! lias soiiu* .'iiinilai'itit’ji to 
ill*' Coiiiiiiirtsinti on ihi* Ai'roiiiiialiiliiv ami 

orFtMirral Vp-n«'its () VKF\ . uhirli Ims 

l•l•rn inlriiiku'fil MorrnI lifiws lo SmulorSarM 

lli'oMiilia«-k ll-k.S . Hill l•olMpn^•^^ III (! \IIKN. ill** 
lUC uutiUi lia\o a <tliNi*p4'r Inriis on it*{;ulatioii and 
iiimnalion falliiT lliatt and M<ku]d hr 

Mioiv sriiMlivr io prolirtin^' piihlu* hralllt. sah'iv, 
and Mm i‘iiviroiitimiil 

THE RECENT HISTORY OF REGULATION 

llrlori* disroissiiif: iln* KU! in mon> ili'lad, 
nr iiuisl iMid«‘rsliind lln* n'^ulaltin hUlor> ttf 
Mil’ I nilrd Stalins o^rr Mu* pnM lirt(‘rn yrai’s. 
During: tin* MH-oiid hairol Mu.* IMDOii tin* Nrn 
KeiMKMin prriod il M'rinrd likr Mir I .N. InnI 
nianaj^Hl to (*st*a|M* tin* '‘liardriiin^' of the »rl4'ni*s" 
llial afIliiHrd Japan and Wrslrni Knropr Tlic 
I'liinliiiinlioti uf \<'nltn'«* capital I’lindiiif; and an 
iipoiuifss |o iiimnalion and iu*n (<*t'linMlii{;\ 
);rin'r3tt.*d a navi* of .Mart-ops. johs, and inroiin*. 

\N illi inroniialioii Irrlinoln^’v roiirin;! alirad and 
lln* l»i<il<'4’li n*\oliiiioii tm Mu' iiori/uii. it s«'(*nH’d 
lilu’ noMiingi’onld Mop Mm iiinovatioindi'i^i'ii 
i S. lUMiuiim. * 

Dnrinp tlioAr yrars, iln* Mati* orrt*^'iilallon in Mn* 

I rroiM.iiiO didn't 4«i'in tikr niurli of m ium'iTM. 
Tin* InliTfiri Has nioMlv poitiTiinl fnini O‘^oilnlon 
M4‘lnil>. oliih* i'rt*!tid(‘nl Uill (llinloii Mt'rrrd 
a nihhilr ^roinid lK‘tw<H*n arlivi* dcrr^'olalion 
ainl iirratly iiirimsrd r<*|;idaluin From liiK'al 
vmrs l!l'.)'l to 2001, rniployinrni in the linlri'nl 
iV{ 2 nialon a^'riii’ifs aelnalh li‘ll froin 171.000 u» 
171.000.- 

Hot in till' liml dn'iuh' iiI'Mm' 2IsI I’rolnry. olnil 
had M-riiii'd likt* an I'oononiic and r(’ 4 ;ulnlor^ 
sni'iv.ss Htory t'aiiM' to an rod. ns I'oiir pi*riitip.« 
nni'(*l.ilrd c*srn(s roi'kial lln* I ..S.: 

• Tlu-I<*rli host and rhraii'oiniiaiiMn^' scandals 

ill Kiumi. Wiiridi'otii. and (dolnl (nossinp 
led t jio^rT'ss hi ciiail a new wan* urhusitlrss 
irgiilaMim. This inrludi'd Mic Snrhnnes>CKi<’> 
\i'l of 2002 and li^lih*!' roiitnjis on ihr usr of 


Murk opIiMiu*. an t'SHunlial luol ofstui'l'iip U't'li 
<'ompiiiiii*.‘».*'’ 

• The trrrildi' i*\'4‘iits of St'|it«'mlH’r 1 1. 2001 
undrrMandahh Ir-d to a win** id’ lioiiw'land 
M.N’iiriiy n'f;iilaliiiii. im'lndiiig: li|;ht(*r 
r«*slni‘liim.s nil nwini‘lar> (mnslrrs in and not 
♦iftlu* li.S., li^iilt'r iv>irii*Mnns no Inri’i^Mirrs 
rnirriiig Mu* I .S.. additiniiul simiiril) 
tiK.M.siii‘i*s on Innrl and fn'ighl. mid additmiiHl 
.Hnn'rillaniv* hoMi donii'slirallv niid ahroiid. 

Mnii* riH'i'Mth, lln* ( thaina Ndinini.sh’alinii 
|im|MiA4 d tiiai u*l<*<'Mm pnoidrrs ronngiin* 
ihi-ir tiinsi advaiiri'd syshatis In allou 
win’lnpping for law riifnn’i'MM'iil and aiitJ- 
Irrmrisni piirjinsos.^' W'liilr linnii'hind w*i*nril> 
is mil dim'icd towards Inidilinnal mgiilalnrv 
rtid-s. smiril>-n*lalrd rides havi* miK'li I lie 
sanu* I’fl'erl as i’<'onomii* regulations. 

• The hniad t*enni)mM‘ erusis Mint started in 2007 
showed lln* ni*i'il fur iiieri*ased n'gulalinn nf 
tiimiieial st*r\ iei*s. 

• \ 10-year n|manl ti'i'iid in new drug appnwais 
suddenly and iitieNpei'li'dly paused in the t*arly 
20()0s. I)<*spili‘ rapid aiKaiiis'S on the .si'ienlille 
re.M*an'h iViHit. iiu'hidiiig the si‘ipieiieingnf the 
human gt'iioiiu*. niiieh lewer new drugs were 
U|i)irnveil ill lla* 2000s rhnti In tin* lOOOs. This 

I III lied into a ^iriniw eireh*, fewer ‘wnw* drugs 
ieil n*gidalorft to heisinM* more skeplietd. whieli 
ill Itirn led Miem to ligiiloii iif) Mie nppriwal 
pi'on*ss. wliieli in I urn has made il inon* mid 
iiain*eo.Mly for dnig innkeiH to dexdnp new 
treatiiienl.s. Medi<*al diwiees. loo, have niii 
Hilo the same wall ol'repdatoi'y skeplieism.'' 

Ml fniirof these ireiids Irmislflled inin 
•Inimalieally iMen*aseil reguhilon neli^ily rintn 
2000 to 2010, a |*eriod ineluding IVesident 
t’H*oi'gf’\N lUish's eiilin' udmiiii.stralion Mirougli 
iIm- first two years «ri*r«‘.*Mdi*iil t thama*s term, 
however, the iiiervaM* in regidalory ariivily was 
highly iiiii'Veii. SoriH* key agi.*neie.v riolahh 
the FDA, the .SK(>. ami ihe llotiielaiid Sei'iiinty 
Department pit liig ltiiiii|>s in euiphiynH’iil ami 
hit>lge|.s that far e\4>4s>ded itie grow Ih rale of 
private vetiji emphiymenl. In tin* ehart ahovi*. 
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FIGURE h RDEKAl KGUUIORY EMIlOfMENT. fCICENTAGE CHANGE. fYZOOO-tO 
(NOT INOUCNNG HOMEUNO SECURTTY) 



0»i»: IM(^» 

t htift. /Yvittrukv fSt/uy ftttumn" 


Hm' I**ITV ill ilM*i't)ii«iiiiiiT&Mr(’t> lu-allh >*al«*4;ur>. 
wliilr (Ik* Slil(i i& roiind in (Ih* gt'iiom) t»(iAiHCs& 
I'Mli^itiirv . Till' #riiiii in riH'rjf,^ rr^nlntori jnl>.H 
iiinstK ri'picKfiilA (Ik* (•xpniision oI'iIm' Ntn'lrnr 
IU*(;iil(ii«>n ('oiiiiiii!(.sioit in |)rt'(i.'ini(it>ii tnrtln' 
apitiNiViil iil'a iif«^ Hine ut nni'lcar ivai'ttin. 

( Mli'Tari'iis iil‘rr{:iibt 1 ii>ii iiMinl>l\ l•nvinlllllt<'Ml 
.iimI MiirkpbiN' lum* tar Itpliiini nvcrllits 

ten year stit'toli. In aildUinii. Ilioii^ii it doi'Mi’t 
sliun ii|i uii llii5i rliiirt. I III* niiiiilKTnniiian('i:<l 
n-^'iilalurs .sliriiiik iM'innni 2000 .mil 2(HJ7 UTon' 


i->)»atiiliii|;a|.’ain ninv llici'nM&^lartril. Tliia 
»liriiiknp‘<i]' ItnaiK’ia) (vgnlalnrB wax in rt'trnjifx'ti 
a {m'at iiiiiiiuki’. 

IMPACT OP REGULATION 

Till* iiiifiai'l lif n*}'tibtion mi ihn fM‘iiiii>inv. itm tinti 
nm, Iiua Ui*n siu<lii*)l fvimisi^i'K iini'i* ilu' IlCOs. 
TIti'si* iiM'luili* nii>'r>ii*i<tiii>iinii’ s|iiilu‘» Itinkinj; al 
(III* msliianil luxu'tils Mriiiili^iilnal n'^'tilalioiis, 
and iuat'mi*('<iiinmk' >(udk‘s llinl yum tip cnsis 
aiul iH'iirlib for iIh' niilin' trniinniv. I'ln iii>l 
jMint? t«< 5Uin>iiariH> (in iilt'inlnn* lit'ri'. I'xri'pi in 
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ftuU‘ ihiU il's <‘<MilniM'r!»ial ami rovers llm 

piiriiii frotii iiili'iiBi'lv to tIcvoiilK 

l>ro-n*f'iiblon. To just |ii<'koiir. ih<* 2010 n’fxxt 

Iroin I hr Oftice of liiloniuilion uiitl Re^iilaton 
Mfairs OlU A siiiiis ii|> ilir costs Mini licncrits 
ot'itiJhidiiMl riYulniioiis. sml tsliinntcs ihni the 

of fcih'ml r<‘|;iilatioMs rnrc\i‘i*i'*l ihccosU* 

Tlici'slidiatP'l annual hciicfits of timjor 
Icdcnil rc^Milaltoiis tvnK'Mcd liv OMH froiti 
October I. lO'JOln S*‘|rtcnilHa' Wl. 2000. Ibr 
which .ipuicir's )*slminlt‘tl ami monel i/cd 
both benefits and rnsl.s. arv' in the a^r^'Crpaie 
belwei'ii SI2>I billion and .Slilli billtoii. while 
the esiiinnleil oiiiuial eitsts an* in Uu* aptrcf'aU' 
Itrlween .S4'T billion and Sj.*! bill»«»n.'* 

( HR A's analysis, basi'd on suiiiinint' up the 
costs and betieliu id'inclw idual n‘f;ni.ilions. 

The task of improving, 
eliminating or simplifying 
old regulations is similar 
to scroping barnacles off 
the bottom of o boot. 

It's o thankless chore 
thot must be done, or 
else the bool gradually 
slows down. 


uiil(n1iinali'l> ini.>u(>s the |Miinl. Tin* bif' i.sstie 
in the I .S. is the .aeenmiilalion of n-giilation.s. 
Iht.sinesses ran adjust ^airl^ easily to an\ siiifHe 
rule, liui ilnw have a luueh haialer lime with 
iiMiili|ile and tneHa|i|iin^ n'liiulnlions in ibe same 
area 

Vn fle<‘nninlalioM of c<‘^ultitions (‘an MiiiM'tinies 
eri*ale problems, (weii if ever) n'^ulatioii. 

I.*ikeii imlwiduiilh, is defensible, ^^nyl^s of n«‘W 
re(*iilMlioiis. without rliminalioii or ralionali/alimi 
of old oni>.s. end lip elohiuj; oiVopiiotis and 
raUitip costs.'** 



The bud news is that re^iilatoiy dray ran Mi(‘ak 
ii|> on II.S. Kten if Wasinnyton pas.si‘.s only 
rea.s<in:«bte and widl-iiilended reynlaiions. yye 
could liiid tiiirselves in a siliialioii yylien* emnuinic 
yroyytb iiiul innovation Ls briny ^lowel| by the 
ae(’UMiul:it ion of mb’s. 

Ihwvever. if this analysis is eitrn'el. tlie yood 
new.s IS that we don't imuuI wholesale di'ii'yiilHlion, 
or a nmiplele oyeriiaiil or4‘%isliiiy reyiilaliuiis. 

\\ hal we n<>«‘d i.s to scrape away •muih* of iIu‘ 

I'xress aiN'iniiiilatiitii of rules, while leayiny the 
most elTt‘i*tiye iiiu‘.v alone. 

if Washinytoii e,in denioiiMnile lhal it <'uri lake 
a inraninyfnl step toward yHliny the reyulaloi'y 
pnxa'ss nnd<‘r eonirol. ih.'it yy ill hayi* iiii|>orlaiil 
s> miHilir and civmomie yalue. Thai was the 
iinporlaiu’i‘ of p'ltiiiy the deficii under eoiitml in 
the I'.KtOs. Ill hks 20(}*i Iniok /fi m l $ti‘ertnm ii or///, 
n<dN‘ri Rubin lAplaine*!: 

In iinpi>rtanl ways, tin* ileHeil bail b(‘ronie 
a syiniuil of llie yoy«nmm‘iil's inabilily 
to mniiup' its oyvn ulYairs and ofniir 
so<*irt,y s innbililv to eo|>eyyitb eeonoiitie 
cimllenp's inon* p'lieniiiy. .such as our ylolial 
eoiii|ieliliyenes.s. tlieii nmeh in (]iie.siioii.’* 
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Tiiril's win iitMitiiliuital |in)rrdtirc6 lor 

iiiiprin lit;; aiiil n'^fiiUlioiiK isi so 

ini|>oil!iiit (odav; il wmiltl n'liton* nxiritlriii^ iii 

nii<l solid u rionr tliul wi* are up 

lo iIh* of iimiia^riitl! iv^ulatioiis i>vrr the 

|oii(; Irrni 

DEFINING OBJEaiVES FOR REVIEW 

III sriuie WH>&. llie |{i$k oriiii|iitn I'liiMiMMltn^ 
or siiii|*lil villi' old iv'i;iil!ilioi)A i» .similar lo 
s(*ra|Mii^ li»riia(*le.s on’liie liotloiii ol'a Uini ll 's 
a lliMiikli'ss I'ltoit* liiai must lo' done, orekst.* (he 
gradnalh »ioUf.duHn. 

The hij! dilTfn*iiei\ ol'eiMirse. i» lliai n'j:iilalorv 
iiai imeleA' p'l lo do u (oi of rrMii|ilniMiiii.'. Mniost 
evenone tii'rees lhal (he ii‘^iihilon sdiM'Inio is 
liH) f:oiii|ili4'aled. hiil lliev rait'l on vvliieli 
one.s liee«| to ^o. 

Tile ijiieslioii Ls how to sel ii|i a (hvk’i'A.s uinch is 
efliN'iive. liiir, and olTers l•lloll{'ll |Hiliiieal eovei' 
li.> allow lej'islMlitrH loii|i|in«M> H. In n’lH'iil yenrs. 
llM‘n' loive Ih'i'ii a variHv uT iHiliiieal i(irrhaiiiMn.s 
desi^iiM'il to d<‘al w illi roiiiplietiled ({im'sIioii.s wheiv 
iiio.sl n|;iva‘ vvilh lli«' riiial piai. hitl the indivitliiiil 
liiiM'iHt nitpirlMHi In ih*nlli. Kor ev;iiii|d<‘. 'la-sl- 
Iniek Inide aulhoriiv* alhms (he l*n‘.si<lent to 
net^itinte n trade tri'alv. whieh l'uii{;ri.‘S&('aii onh 
Vole iipor down nil hoot aiiirndnu'iil.s. 'I'he iieu 
Medicare lnc|e|iendeii( I'aymeiil \dvtsi»ry lloqnl is 
an e\aiii|il«‘ ol'a etnnntUsioiely jw striH'din* utdeli 
is designed lo allow diniciill ilecisiuns (41 iiuiki* il 
lliroiitdi I 

Hill it's still true ilial (lie HH \(' process oilers the 
In'S! model for making' dillieull dt^cisioiis. Today. 
iMtiple (isiially ass4ieial4* HH VI with (he idea ol' 
ail iiide|iendi'tll eiiiiMMtssi«iii dial i’oiim's op with 
a iiMilied p5M'kjn;e t*rpro|t*isal». fidlowtvl 1^ h 
slraipiil up ainl •l*»wii vote. In faet. Imwevii-. the 
iieluai lll\ V^ pnH'4>ss wu.s nion' nnnpliealed and 
iiili'iv'sliiit;. 

Starling vvilh the HKH round of haseeloAin^'s. 

HR \r hi'^oi wiili die Sei'n'tai’V of Defen-si' 
puhliely siM'eirviii^ the eritena Tor dtTidm^ which 
hasi** |fi eliiniiiale orredtH'e '** \s4inrs4’holsirn| 
HR VI notes; 


While these* wi'ie mostly iiiiliinry in 
iiNtiire. liiov also iMelii4h'<l (N'oiioinii' and 
etivironinetilal (‘onsidi'mlioiis. \ eh'ar 
mission ident'il'v bases to |h* cut aion^MMlIi 
^'iiidtn{! eritena military need )M»siUuiiiHi die 
eoDimi.'Uiion to niiike I’liiiiirieully dermslhli* 
4'hoiiM^ 

The lesson t'nan UR VI is elear: liiii)din^4*|eur 
erili'riH and |;iiidelines into I la* eMahiint:]4‘|:islalion 
tor the RKI ‘is «*5s<*nlial. W illiont eh'ar eriti'rin. 
the RIt I would iM'tHatu* ii |Hi|iry'makin{;|iiHh, 
whieh wrriitil ma and shoiilil luH In* aei'riilahle to 
(Ioiif*r)*ss. 

Ideally these ^oals orerileria slioiihl roiiN* I'rfiin 
ll«mgn*ss. becaust* iillinialely the RHl proeess 
n*<|nin‘s iv>o|N‘raiioii I'rotn IhiIIi the letiisliitive and 
I'xeenliie hr:iiirhi*s. One set ol'Heiir pials niit.dil U* 

) Reducing cempHonc* coats. 

? Enceuroging innovation. 

.t Foitcrtng growth, 
d FrotocHng pubik hoollh ond aoHry. 

5 Improving cempatitivonosa. 

A inauring rcapenalbla anvironmontol 
atowardthip. 

( Hlier |^Mls are p<fsaihl(‘, of eourse. hut ihey 
shonhl lie s|M*eili4*fl np rronl. 

THE MEMBERSHIP, SCOPE, AND DURATION 
OF THE COMMISSION 

The RKI will In* ^'oiiij: into imeharteil lerriton, 
with hroad |Hfweni. For die OaiitiiiMion to 
stKVHi*d. il ntiisl In* pcn-i'iveil hy the pnlilh* ainl 
polh'v nuikei> as i‘«mi|H‘lent anil civdihle. It sinMihl 
llu'irlore In' I'oitiprisi'd ol'a I>i|>ai1tsaii eolh'elion 
ol'slakelioldcrs who have slron^; i|nalincalioiis and 
irpninlioiis dial aiv* U'voimI I'epivmelt: Inisiiif'ss 

lAeeuliveS. I'eoiiotnlsls. 

|Ht|ili)'iHiis. hlNtr leaders, aii>l >«diers. Stall' 
woii|*l he sernmleil I’rrim the various regulatory 
attenetes. as well ms ( loii^’ress and indefH'iidenI 
ri'scMreh ortrutii/alions. lo provicle e\p4*rli.se and 
roni(M*lenev aeni.ss a niiip* tifdilTi’ieril aieas. 
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III U*nii^ (ill* IlKl xlinutii br I'liiiHmoiiHl 

til I'oiiftidi'r hII ili'imrliiH'iilii 

uiid iiii'liKliii^* iiiili'ix'iKli’iit .ip'iirii't 

sm*ti MS till* I'Vilrntl ( IniimHiiiit’nliuiis 
Tiutt uuuld iii.-ili* it friiiii ihi* 

iink'r. uhii'lt iliil i)«<l I'lrti't' iiiiii*|H‘ii<)i>iii 

.Mit'li a* lt«' KCC’ ami (in* Si£('. llimmiT, 
il‘» uiitlli tn'kiiMwIrilgitif; (bill i1 iiuti In* iintiliralU 

to w:ill nn'i'ortaiii i*oiitnjvi*ma) i.iisur 

major siibMiaiitiw* n'^ttlulioMs. snt'li 
an \ir V(*l i iili’s. I'rorii (lit* iitiiial roiiiiils 

iii'n't ii*» to astiim* sL<'|>tirs lltal thi‘ R t(I is iiol 
a Trojait Imrsi* iiiiodiliHl lo ilimnantlo I'lilirv 
n*^iilaliirv dial aM> iii'i|m*tiili bi 

•iiiJiisIn ^niu|iA. 

Til roimli'Hialimor llii* broiiii (umi'm au'l niilo 
X(’o|)«‘oniii‘ lUO. m* profMiRi* tiial it shoiilii oiiR 
In* aiiiliiin/«*tl liii' a litiiili'il |iiino{l. sut a yrar or tK 
iiioiillis li to |Hil lofii'llu'r om* |ia(‘k:ip* 

nt l.*i*2(J r«.‘{;iilaliii’i rliaiiift's tlinl iih*H (Ih- s|w‘('ilu.*<l 
pials. Hiiil submit llii> itai-Lap* lo < ^o^rrss. 'fliih 
iioiilil Im> iiilliiuiii^ (III* HR \() wlu-n* 

t'Hi'lt rotmil oriuist'orloHiM):^ bail lo In* .srparalrK 
remit boi i/<*il. That vi ill aliai bclp iis aioicl iTealinp 
niio{lK‘r biin'aiM'ralie InkR. 

Ot'i'oime. if Ibe Rt(* ()ik*s its job iu‘11. houKI 
bo|N‘ tiuil il uoiilii bo n‘-aiilbon/«‘il for aibtitioiiat 
roiMiiU Ilf rr^ulaloiA tiiipnooiuetils. Tbrii ivi* 
woubl bioi* a sleaib Ibm ol’ iiii|in»M*meh(s iiiul 
iH'IH’als lo ri'^iubiiioiis (bat iioiilii liR soiih* ol'lbe 
ir^iiluliu*) bmtlen ofl' itituoatioii. Mbile 
publii' b(‘Hllb. luili't^. ami (be eiiviiiuiiiti'iit. 

INDENTIPYtNG REGULATIONS OF INTEREST 

Tim next i|uoiiliou is bow lo ^i*! ibe initial list of 
IMiAsible n*4;iilalioiis to <<otisiilrr for ix'iluiiioii or 
(iMpnixeiiN'til In ibe HH M*. luiieeu. Ibe iiuliai 
|iro]io!vi*il list of Is'ise eloMil^'fi was p'tieraleil 
iiileriialb In (be l>e|HirliiM*tit of Orfenae 

III Ibe eatu'oftbe He^iilaton liii|iro>eiiNMti 
(.iHniiriAftiiiii, weM ex|Na-t apmeies ami 
■le|>ai'MiieiiU lo Millie n‘{'iilntions 

iliai m'e<l III Im* eoiisiiienal. Itiii imjrr likeb 
till* la^lamJ must iiilL'n'.stiMi; sii^’c'itiotus 
will eome I'nini outsiilc I’ntm eomiwnies ami 
imiiiiiJimU wbo bme iliiti’l e&pi-rieiice with 


irgiilalioits lltal «lioiilil be iiiipnoed. eoiiMtliibileil. 
or siiMpblieil. 

Ktriiial n>asi>it, we propoM* opening up ibe |irtHa*H6 
Ibr publie Mtgp'siioiui. with one n-quiwnvaii; 
eoio|ilet«' lrait»|<Hri‘iie\. trsoiiHHine wauls to 
xtiggesi a n>giiliil)on liir nsbieiiori, ibin bnvelo 
pnblieK sai wbo lliev an* ami offiT ibeinonlenee. 
'riiiK is (be txpiiiabiil of en>w<i9omx*ing; reliiiig 
•»n alTnlml stnkebolilem ami olbii- iiilert‘ale«l 


Washington has a 
well-defined process 
for passing new 
regulations, but the tools 
ore locking to address 
the obvious duplications, 
inefficiencies, ond 
conflicts of the current 
system. 


partH*3i lo attnek or defein) s|H<eiiie n*gulMlioii.s. 

*i1nf priK'ess for ideiilil \ing n*gulaiioiM has lo be 
lran&|iaii.*nL &olbat biisin«*s«i‘s and individuals t'an 
see bow ibe ib*eisi>tils are made. 

Nttle dial our |a>»|Nisiei| entwdjnKm’ing pr»Mt*»s 
15 iitueb limn' o|K‘n anil lnin5|Mn‘iil ibnn 
die ebainiiiiit of a ixnigrossioital eoiiiiuillee 
!u*mliiig pnvale iHlen loeorponilionsainl irinie 
aKsm iatiiHis asking ibein to suggest regulations 
lo uiidii.^ Moreiwer. die RK' proix‘S& allows us 
lo wall iilTsome pil»gressne %abii*& lluit we won't 
I'taupniiime, ami make I'tpinl lime for oilier gmups 
amt imbvtdiints. 

ACTING ON THE COMMISSION'S FINDINGS 

Tbe (’.oiinniMdou shoiibi sorl llirongli ibe 
sugg(.*alions, ev^nnine die evideiiee in a »erious 
way. ami bold piibbe tit*ariiigs. as die RR Mi 
eoinnilKsioiis di<l. Tbeit h sboulti vot4* on a |«ii'kagi‘ 
>tf ir«-20 n*gubih*r> cliafip’s Ibal met-l (be original 
s{aH*ilie gi»aU. .Ml ilelilK'mltons of llu* <ioiiiiiii.s$ion 
imisl Ih' pnldic, lo ensure publie eoiiliileuee in 





28 


POIICYMEMO PROGfiESSrVEPOUCYINSmurE 


llie siH'cirK'jinlgiiMMils iIihI (h<* ineiiilM'rs nill 
tillitiiKh’h in:ikt‘ ill n‘^iiLili>r\ 

'Hu* ot rc^'iiiiilitrv rliaii^K is llii ii suliji'ri 

Mi{ 2 n'S!>iiiiuil »ii«l pn-siilfiiiial iijiiimval. 

(Ill rifrri*.vsiMiinl vM|i*.<ii*iiikl In* a Ui>l>lRii'ki*«l. 

mIiIi mu n«Min |i>r lir>'nkiM|: iIm' 
(icirka^i' apaii. S> tii I Ik* csm' orBi\ this ^«itl 
};ii:iniiiU'4‘ m iiii^'li' ^mU* for or :i{;»iii.<(i it'^'iiiaiurv 
iiiiprovi’iiieiU. rnilMTlIiaii iii<ltvi<liiul 

WHY AGENCY SELF-REVIEW 
BY ITSELF IS NOT ENOUGH 

Tlir* lUfl. iti iii)|inMf or r\i.s1iiif' 

I'wrMli'f hniiM'h O'giiljilNtM!* 'vliirli wrn' ori^finall.x 
niilhoi i/eil bv Omi^'I'css. is it bil uf n iMbrid itself. 

Ih'si^iiiiif! lli<‘ iiMlIiori/iii^ l<'{'iHlnlioii uiid ct'ttiii^; 

il lhi'Mii|;U I'on^'is-ss ^iil mil Ik- a siiti|p|<' |»nH*es.s. 
\s » result , main |M'o|ile nill iisk nliv tin* |iryK'4>s.s 
of re^'iiliiton impn>\«>iiH‘iit eaii't sim|»iv U' iloiw 

nilhiij (he i*\i'iMiln<' bruMi'li. 

liMlei'tl. Mj-enin seir-n*»li*» ise\aelb «bnl 
ISesiilciil ( Miatna ealls Ibr in bis rwiili^e onler; 

To fai'iiilale tbe {MTioilie rr^iVn ol'p%isltii(; 
si{;(iirieMiil n'^'iilatioiiK. ageiieieK shall I'oiisiiiei 
hoH Ih*sI Io lirotiiiile n'trospertne aimhsis 
o|'ritli-s that lliav be oUtmodeii. iMeileelhe. 
iMNiillieteill. orev-i-ssi^eb liMnleiisoiiie. ami to 
modilS, slreamlitie. expaml. fir n.*|M>al them in 
iii'eui'ilaiiei* nilli wlial lias lieiMi learned. Siirh 
n*lros|MS'h«e aniihse.s. iitrliKlinti .snp|iorlin|; 
ilata. slioiibl In* n*UM.suii online nli<‘ne%iT 
}iiKssibk‘. 

ill lhei>r>, tins '‘r<* 1 ro.'i|H>elKe aiialyMs' apprimeh 
niaki'.s M'lise: ihe sim|tle.si whs Io iileniifi ‘weak* 
repiliilions is to it'iio the ori^'inal eo^t-U'tH'Ht 
anatvsis. iisin^acliial otiteinm-s am) eosls ralhei 
llniii tuilii’ipnlcil niii-s. In llH-ori (once itt;atn.. lliks 
:m:ihsi.s shonltl tell us nliu'li n*^iila(ions have 
oiil|H'i*lbrme<l ilieir on^innl e\|ieHalioiis ami 
vvhieh tines have fallen slioii. 

Hmvetor. it^ti'iiev self*n'>ic*u has la.*t>n tried 
n-pealedlv for the |iast vrars. with limited 
«iN'i'<*s.s. Atrurdiiii; to a 2007 II U* n'pnrt: 



Kvet*) president siiiee PivsidenI llarler ha.s 
direeleil ti^'tmeies io evalnair or n*i*onsider 
rxisliiit; n‘|*nlalions. Korexuinph'. President 
(larters hAeriilive ( h der 1201 1 nKpim'd 
a^.imcH-s to |»eri«)diealh revitm exist iiif; ndrs: 
om* ehar|^‘ ol I'n-sidetil Hea^^ns task rorf>ei>n 
P'^ulalurv relief was to n’<s<nmM‘iiil ■’btm^'e.s 
|o exislin^ rej.Milali'ms. I’n*sident <je»*rp* 

H,\\. Bnsii inslnnied ap'iK’iw to identify 
existinit iv^iilalions Io eliniinale iinne(*i-ss;n'y 
n*{;iiliilory bnnleii: and l’r■•sl«lenl (ilintuii. 
imdenM><‘ti«Mi 5 of Kxf<‘»tivv ( »rder 12K0(i. 
ivqnip‘d ngeiii’ii-s to ilevi-li.tp a ppi^'ram 
III *|N>riodienlly nnievv' eMii.lmf> si{;mlii-niil 
n*i:niolioiis In 2001. 2002. ami 2001. tin* 
admiiiislmlioM of Pre.sideMl (leor^a* \\ Hush 
asked the fHiblie to reforms ol'p\i»lin(> 

r»‘jfnlallon.v^' 

\^enrv self-rev iew luw tJiriied out to It** very 
diftieiill lu do. Kira combination of instil ntionnl 
and leehntcal iv-osons. First, ninny p*{'iilulioiL4 
are direeiJv mumlaled by Con^p’-ss. limiting the 
pv'enlive braneirsaliihly In ehaii^t- them. 

Second, doini; a (‘ost-benelil anulysls with 
iMdinil oiUromrs ami eosl.s p‘i|iiii\*s n .sizable and 
e\|N‘iMiv(’ ilnia colhs tKin eO'ert In fuel the cost 
ofa n*lPis]ieriiveaiuilysise:in L>e iniH-h higher 
than the ihisI of iht* urif;iiuil cost-lieneKi study 
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Tiinl ihe iitiinlM'i'urr<’ 4 ,Milnli<Mii> lltitl can Ik* 
in lliis Mu^. iroiucaliv. oih* mmoti 


The RIC will fake o 
principled approach to 
evaluating and pruning 
existing regulations ... and 
do so in o manner that 
ensures we protect public 
health, safety, and the 
environment. 


i«'lr<i5{M>i'li«4‘ itnaKiiis is <Mt not' iiinl ('\(ii*nM>r is 
lliHl i( i>hi*n rc'«|ini'(‘s {it'iinission rittiii iIh* < iMII to 
roller! thi* iK'tN'ssnrv data. iiM<lertlir 
K(>(liirlion \rl «if 

iS'i'liapA ttio.M it s \i'r\ ilil'fieult i<ii-an 

npMtrv to i*«nlMali' itA own n-^nt{<lions ninl ••oiiie 


up wtlli II iliririi'iil i'«>firlii>ion. as (In* 2007 (* \<.t 
i'e|K>rt IoiumI llitil: 

\ipriu'ii*)f' nw k*w's luort* orinii :iilein|Ht.Hl to 
aiuw*ss the ol'llieir iMipIcmi'niarhiii 

itl'llir h'^uljiliou nil her Ihon llie •‘llei'iiteiH'ss 
of ihe n'^ulaliou in neliie% in^' its pul. 

sell'-rtw ieu is iiol a had Hleii. Hut il needs to 
he* t'oinhiiK-d w ilh an onlside nnii'w like llu' HH' 
proei^s to Ih* Iriih elTiTlivr. 

CONCLUSION 

Tin- ItalliiUo-k of n dviiaiiiie soideijt U llial il is nhle 
to lake I*ni**‘li\e ;i«>lion. when ni*ei*SSHr> The I ,S., 
througli (HI I'tiull ofiis own. linds ilM'lfheadint* 
ilowfi the iiath of slowini; iniHwalion and nn'reased 
<>s.sin<‘xliMii. IhvsidenI < thinna’s exi'eiili\e unler 
is » pikkI lirsl .step hiil it's time to take ste{>s In 
rcinviponite llit- (Minioim white pmleriinp the 
values tlnii we Intld iinportani 
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Mr. Coble. Professor Levin? 

TESTIMONY OF RONALD M. LEVIN, WILLIAM R. ORTHWEIN 
DISTINGUISHED PROFESSOR OF LAW, WASHINGTON UNI- 
VERSITY SCHOOL OF LAW 

Mr. Levin. Thank you, Mr. Chairman and Members of the Sub- 
committee. 

As the Chairman mentioned, I am a scholar who specializes in 
the field of administrative law. And I think you would find a broad 
agreement among students of my field that agencies don’t do as 
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much reexamination of their existing rules as they should. In any 
large regulatory program, there are going to be some rules that 
have outlived their usefulness or need updating or perhaps can 
now be seen as having been mistakenly drafted from the beginning. 
So the question is what steps might be taken to identify those rules 
and how to go about fixing them. 

The Administration has devised an elaborate lookback program, 
and the Subcommittee should evaluate its track record, but I am 
prepared to assume for purposes of today’s discussion that Con- 
gress will take a serious look at establishing a program of retro- 
spective reviews on its own. The other panelists today have some 
interesting ideas for setting up external bodies to manage the ret- 
rospective review or lookback process, but, at least for purposes of 
comparison, I intend to explore how Congress might structure a 
mandate for retrospective review to be administered by agencies 
themselves, which is the more common pattern and possibly the 
most workable one. 

In my statement, I draw on recommendations issued by the 
American Bar Association and the Administrative Conference of 
the United States on the very subject of retrospective reviews. 
Those are both organizations that I have worked with for years, al- 
though I am not speaking for either of them today. 

Specifically, in this discussion, I will emphasize four themes that 
I believe the Subcommittee should take into account as it considers 
possible legislation on retrospective review. And I call these themes 
selectivity, affordability, flexibility, and evenhandedness. 

As to selectivity, I think priority-setting is essential to an effec- 
tive scheme. If you direct an agency to review all of its rules, as 
sometimes has been done in the past, they will do a superficial job 
on them. So if you want a rigorous examination of a rule’s effects, 
that level of effort should be targeted at particular rules in a well- 
considered fashion. And the agencies will need discretion to do 
that. 

But when I say “discretion,” I don’t mean to imply that they 
should make their selection of rules to be reviewed in isolation 
from the rest of the world. I think you should have opportunities 
for input by OIRA, by the White House, by the relevant oversight 
Committees of Congress, and from the public. And these days, of 
course, the Internet makes opportunities for the public to partici- 
pate easier than it ever has been in the past. 

The second criterion I offer is affordability, by which I simply 
mean that rigorous research into the effectiveness of a rule will 
take real resources. And if Congress wants the agency or anybody 
else to do it, it will need to provide funding for it. And I know that 
is not a small consideration these days. Agencies are already, in my 
opinion, seriously constrained by tight budgets in carrying out 
tasks that Congress has assigned to them. But these days, many 
Members have instituted tight curtailment on discretionary spend- 
ing, and there are proposals to constrain it even more. And there 
is a tension between that impulse and the goal of promoting careful 
analysis that hasn’t been done in the past. 

My third criterion is flexibility. By that I mean the legislation 
should not be too detailed about how the reviews are to be con- 
ducted, because various programs have different structures and dif- 
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ferent needs. Specifically, the ABA resolution that I mentioned 
identifies as possible alternative approaches multi-agency reviews, 
reviews by broad categories of rules or by subjects or by impact on 
specific groups, like small business or State and local governments, 
or cleanup reviews to get rid of entirely obsolete rules. I think a 
statute that governs retrospective reviews might provide a menu of 
approaches for an agency to follow but it should not try to make 
one size fit all. 

My fourth criterion, fourth and last, is what I call 
evenhandedness. Some rules become obsolete by being too restric- 
tive, and others become obsolete by being too weak. And a balanced 
lookback process should facilitate an agency’s capacity to repair ei- 
ther type of problem. In my statement, I use the example of pollu- 
tion standards that EPA has used under a mandate to apply the 
best technology available. Well, technology evolves, but the agency 
often doesn’t get around to strengthening its rules to bring them 
into compliance with the statute. 

Now, of course, there are going to be disagreements in this body 
and elsewhere about how much the problem of overregulation com- 
pares with the problem of underregulation. But if you want to es- 
tablish permanent legislation along the lines of the Administrative 
Procedure Act, it should be politically neutral, and you could then 
leave it to the political process to determine at any particular time 
what rules are causing the greatest problem. 

With that, I will conclude my oral statement, and I will be happy 
to respond to any questions you may have. Thank you again for let- 
ting me testify. 

Mr. Coble. Thank you. Professor. 

[The prepared statement of Mr. Levin follows:] 
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Chairman Coble, Ranking Member Cohen, and members of the subcommittee, it is a 
privilege far me to be able to appear before j'ou today to discuss the timely subject of 
retrospective review of administrative agency rules. 

By way of brief introduction. I am the William R. Orthw-ein Distinguished Professor of 
Law at Washington University in St. Louis. I have taught and written about administrative law 
for more than thirty years. 1 am the coauthor of a casebook on administrative taw and have aLso 
written many law review' articles in that field. In addition, I am a past Chair and longtime active 
member of the Section of Administrative l.aw and Regulatory Practice of the American Bar 
Association (A BA); and I currently serve as a public member of the Administrative Conference 
of the United States (ACUS) and chair of its Judicial Review Committee. In this statement, 1 
will draw upon advisory' statements that the AB.A. and ACUS have adopted concerning 
procedures for retrospective review. However, I am testifying today solely in my individual 
capacity and not on behalf of any organization. 

i. BACKGROUND 

I agree with what I gather is the fundamental premise that underlies this hearing; that 
regulatory agencies have a responsibility to engage periodically in a cmefiil evaluation of their 
existing rules. Retrospective review, also known as the “lookback” process, is an important 
fiinction, because rules often become obsolete or fail to work out as expected. Often the reasons 
for this failure could not have been anticipated when the rale was issued. Factual circumstances 
change, as do legal enviromnents and political realities, in short, the tendency toward 
obsolescence is. to a large extent, simply a consequence of the complexities of life and the 
dynamic nature of our society. 


Notvvithstanding these good reasons to conduct retrospective review, agencies will not 
always engage in 3.s much review as they should unless some extemai pres.surc is brougiit to bear. 
Inertia can take hold for a variety of reasons. Agencies are often focused on legal mandates to 
develop new regulations, or on their leadership’s goals of fulfilling new policy iniliaiives, and so 
the less glamorous task of revisiting rules tliat are already on She books frequently takes a back 
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seat. 


The tendency to .shun retro.spective review should not be overstated. Even where no 
external compulsion i.s involved, agencies do frequently reexamine their regulations and take 
curative action. Indeed, in 2007 the Government Accountability Office conducted a substantial 
study of more than 1300 reviews by nine agencies over a six year period and found that 
voluntarily initiated reviews actually occurred more frequently than mandatorv' ones (required by 
statute or executive order or directive).' In view of the structural factors that serve to reinforce 
inertia at the agency level, I do not think the GAO findings entirely undermine the case for an 
externally imposed program of retrospective reviews, but they would seem to counsel moderation 
in the design of such a program. 

In any event, legislative and executive branch authorities have already taken a variety of 
.steps to encourage agencies to reexamine and eliminate or modify outdated regulations. The 
Regulatoiy' Fle.xibility Act requires agencies to review regulations that have a “significant 
economic impact upon a substantial number of .small entities” at Iea.st once every ten years.-' 
Moreover, presidential initiatives in this area date back at least to the Carter Administration^ and 
have been pursuetl especially energetically during the past four presidential administrations. The 
first President Bush directed agencies to review all of their rules within a ninety-day period; 
President Clinton incorporated a retrospective review mandate into his executive oversight order; 
and the second President Bush solicited nominations from the public of specific rules that were 
in need of refonn.'' 

Bcgiiming in 201 1 , the Obama administration has pur.sued a particularly elaborate 
lookback policy. In Executive Order 13563,* the President called on all executive agencies to 
•submit plans for retrospective review of their “significant” regulations to the Office of 
Regulatory Affairs (OIRA). A subsequent directive. Executive Order 13579, urged independent 
agencies to comply (vohmtarily) with a similar process.* Finally, Executive Order 13610, which 


'Government Accountobility Office, Reexamining Regulattom: Opportunities Exist to improve 
Effectiveness and Transparency of Retrospeciive Revien’s, GAO-07‘79. at 15-15 (2007). 

^5U.S.C-i5 6!0(2006). 

'GAO Report, supra note 1. at 1.0. 

^i'or tklAih, see Jwvkvy S. I.U3BERS, AOuiDCTOFbjfrai. Agfncy Rulcmakincj 556-59 (5ih ed. 2012) 

'76 Fed. Reg. 382i (Jan. 18, 201 i). 

■■/6 Fed. Reg. 41587 (July i 1, 2011). OIRA followed ap Oit Otis order by sssuiiig a guidance meirioraiidum 
for independent agencies. 0MB Memorawiam M-i 1-28. In substance, this meriiofandum largely repeats the advice 
and policy positions tiiat OIR.A had directed to executive agencies in an earlier document, 0MB Memorandum M- 
11-10, OIRA noted, however, that this guidance was “issued with full respect for the independence of j independent] 
ageride,s” and "not meant fo be binding.” 0MB Memorandum M-I 1-28 at 1 . Both memoi-anda are available at 
htrpi.-'mvw.wIjiiehou.'iie.gov.omb/inteniatiGfla! fcgulaioiy cooperstion. 
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was published two mouths ago. expandisd on the prior orders by directing executive agencies to 
lake 'iurther steps . . . consistent with law, agency resources, and regulator} pnonties. to 
promote public participation m retrospective review, to modemt/e our reguJattirv svsteni, and to 
institutionalise regular assessment of significant ts^lattons.”' 

In a recent report hy the Council of Economic Advisors, the adininistration has declared 
that these measures "are meant to ensure regular evaluation of the actual effects of regulatory 
mandates." so that “the process of retrospective review should become a standard part, of the 
assessment of federal regulations,”* The CEA also asserts that the plans submitted by executive 
agencies have produced more than 500 reform initiatives and will result in savings in excess of 
Silt billion over the nc.xt five years, with more savings to come from both executive and 
independent agencies.’ 

I do not suggest that the subcommittee needs to accept these claims at face value, but the 
administtation’s track record is at least a factor that the subcommittee should weigh careftilly as 
it considers what further .steps, if any, are needed. Reasonable minds might differ on the question 
of whether Congres.s should build upon these past efforts by enacting a legislative program for 
retrospective reviews. A statutory scheme would conttibute stability and predictability to the 
process. On the other hand, it could potentially give rise to some of the very problems of 
obsolescence that I have mentioned in cormection with regulations. A flawed legislative scheme 
is harder to repair tlvan a flawed executive program. 

Another reason why Congress might vvish to prescribe a program of retrospective reviews 
is that it could fflake the requirements applicable to independent agencies, a step that presidential 
administrations have traditionally refrained frr.)m attempting to impose on their own. Even on 
that score, however, the need for such a requirement is unclear, because the present 
admira,stratiou appears to have had a good deal of success eliciting voluntary participation by 
independent iigencie,s in it.s recent lookback initiative. .According to the CEA report “By 
November 2011, approximately twenty indqjendent agencies, including nearly al! of the 
mdependcut agatcies with a suKstantia! number of regulations, had responded to the President’s 
call and released plans for retrospective review for comments by the public.”'" Again, the 
subcommittee may wish to make its own appraisal of the independent agencies’ pertoniiance V, 
least at fdco value, however, the CEA report, easts doubt on the premise that a .statute touid elicit 
w idcr parncipatiim by independent agencira with significant regulatory missions than has been 
.seines cJ without one. 


’ ■ i- a Rea aS.J.sa iTvIay iO; 2012). 

' . 1 s. II '.rt.siNOMK ArsvHiOSS,SMA»Tf®R.EOULATn(jN,STliKOOOHRETROSPECnvnRF,VIEW2(2012), 
c (S' ‘'ir? u A" Ah J>;hou'iegev/sit^'d*jlkiilt/fi!e-^'lookback__repcrt_rev_firiaLpdf. 

Y,i 1 

at 10, For a conipilatfon of the U'KIjsfor titeifidepeiideatag^Kies' pFsm, sec id. m 16-17. 

3 



36 


II. CRITERIA FOR A RETROSPECTIVE REVIEW STATUTE 


Regardless of whether a statutory program of retroactive review is needed, 1 will assume 
for purposes of today’s hearing that lookback legislation is a seriou.s prospect, -Accordingly, 1 
will turn to questions about what such a statutory scheme .should look like. 

In this discussion 1 will draw on recommendations that the ABA and ACUS adopted in 
1 995 regarding retrospective reviews." 1 am attaching the texts of these recommendations to this 
•Statement, and I will highlight a few of their key points in my remarks. Again, I am not speaking 
on behalf of either entity today, but 1 believe these recommendations contain a host of good ideas 
on retrospective review and merit careful consideration by the .subcommittee. They are 
consensus pronouncements that reflect the assessments of experienced practitioners, agency 
personnel, and academics in the administrative law field. 

More specifically, in this discussion I will emphasize four tliemes that 1 believe the 
subcommittee should take into account as it considers possible legislation on reiro.spective 
review; selectivity, affordability, flexibility, and evcnhandedne.<is. 


A. Selectivity 

In any sound scheme for retrospective review, priority-setting is essential. It is a mistake 
to require agencies to review all of their rules indiscriminately. .As the Admini-strative 
Conference observ'ed: 

Tight time frames or review requirements applicable to all regulations, regardless of their 
narrow or limited impact, may prevent agencies from being able to engage in a 
meaningful effort. It is important that priority-.setting paicesses be developed tliat allow 
agencies, in consultation with the Office of Management and Budget and the public 
(including hut not limited to the regulated communities), to determine where their eftbrt.s 
should be directed.'^ 

More recently, thi.s in.sight was borne out by tlic GAO report that I mentioned earlier. The GAO 

reported: 

Agencies that developed review programs with detailed processes for priontizing which 
regulations to review reported that this prioritization facilitaterj their ability to address 


'\Federal Agericy lieviews of Exmmg Regulations, i20-2 A-B..A. .ANN. Rep. 4H (lyV.Sl (heremotUr .ABA 
Resolution); ACUS Recoutruendalion 95-3, Review of Existing Regulatioas, 60 Fed. Reg. 43,109 (.Aug. iS. 1995). 


'vACUS Pwconimeadation 95-3, supra note 1 i , pmbl. 
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time and resource barriers to conducting reviews and allowed them to target their efforts 
at more useful reviews of regulations that were likely to need modifications. . . . 
Nonfederal parties that we interviewed also asserted that it is not necessary or even 
desirable for agencies to expend their time and resources reviewing all of their 
regulations. Instead, they reported that it would be more efficient and valuable to both 
agencies and the public for agencies to conduct substantive reviews of a small number of 
regulations that agencies and the public identify as needing attention. 

Indeed, G,‘\0 also found that reviews that an agency undertake.s v'oluntarily are far more likely to 
lead to a conclusion tliat a rule needs revision than arc mandatory reviews.’’' 

fhe G.AO report especially highlighted the problems that can develop out of retrospective 
review schemes in which an agency is expected to revisit all of its rules within a fixed time 
frame: 


To make efficient use of tlieir time and resources, various agency officials said 
that they consider all relevant factors, including effectiveness and burden reduction, 
whenever they review an existing regulation. Therefore, when reviews that have 
predetermined or generic schedule.s and review factors (such as 10-year Section 610 
reviews [under the Regulatory Flexibility Act]) arise, the agency might have already 
reviewed and potentially modified the regulation one or more times, based upon the same 
factors outlined in Section 610. The officials reported that, although the subsequent 
predetennined reviews are often duplicative iuid less productive, they nevertheless 
expend the time and resources needed to conduct the reviews in order to comply with 
statutory requirements. However, they reported that these review's were generally less 
useful dian reviews that were prompted because of informal industry and public feedback, 
petitions, changes in the market or technology, and other reasons. Furtheraiore. agencies 
expressed concerns about whether predetennined schedules may conflict with other 
priorities. ' 


These observatioii-s ring true. 


t do not mean to imply that agencies should make their selections of rules to be reviewed 
in isolation from the rest of the world. On the contrary, OIRA, the WTiite House, and the relev'ant 
oversight committees of Congress should all be able to play a role in the selection process, just as 
with other policy initiaaves. The public should al-so have opportunities to nominate rules as 


'■CjA<.> RepmA supra note K at 45-46. 

at 30^34. 

'■'id. at 38. For fuller iinscussion, .see id. ar 38-39. 
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candidates for lookback review. Tiie ABA and ACUS agreed with that sentiment,'" but these 
organizations, speaking in 1995, could not have anticipated the rise of modern electronic 
technology, Today, the Internet provides a variety of convenient tools with which agencies can 
solicit and receive suggestions from members of the public, 

Congre.ss might also consider supporting the establi.shment of a special group to propose 
mies tor review. It could perhaps make use of the existing structure of the Federal .Advisory 
Committee Act'^ in creating such an entity. However, I would think of .such a group as serving 
an advisory' function, not as wielding power in its own right. .An agency has responsibility for the 
entire portfolio of programs that it has been charged w'ith admira.stering, and it can be held 
politically accountable for its performance. But an external group that is concerned only with 
lookback i.ssues would have no such perspective or accountability. 

The law' recognizes this idea indirectly by giving agencie.s broad discretion to decide 
whether or not to act favorably on a citizen petition for rulemaking. The agency does need to 
make a serious respon.se to the petition, and its response will be judicially reviewable,'* but the 
.standard of review is narrow,"' Tliere are good reasons for the courts to show' restraint in this 
area. A.s ACUS explained in its recommendation on retrospective reviews, rulemaking petitions 

should not be allowed to dominate the agency's agenda. Agencies have a broad 
responsibility to respond to the needs of the public at large and not all members of the 
public arc equally equipped or motivated to file lulemaking petitions. Thus, the petition 
process should he a part, but only a part, of the process for determining agency 
rulemaking priorities, both with respect to the need for new regulations and to review of 
existing regulation.s,^*’ 

Any legislation that Congres.s may develop to govern the retrospective review' process should 
adhere to this insight as well. 


'"ABA supra note 1 1, ^ 4(c); ACUS R;ecortaneodati-oo.95-3, supra note i I, IV. 

’’5 U.S.C, App. 2 tlOiW). 

"\Viier V. P.obbins. 5i9 VS. 452, 459 ( 1997), 

‘ 'MassEichuseiLs v. f-PA. .'549 U.S. 497. 527 (2007). 

"‘'ACUS Rccommentianon 95-3, .iuptn note U, pmb-L 
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B. Affordability 

My second criterion for a retroactive review statute is what I call affordability. By this 
term, I mean that lookback programs must be commensurate with the resources that Congress 
makes available to the agencies, both directly througli its budget decisions and indirectly in terms 
of other assignments that it asks them to perform. Both the ABA and ACL'S recommendations 
emphasized this linkage.’’' Tire resources that this exercise requires are not only monetary. They 
also include the attention that senior policymakers and their staff will have to devote to the 
review effort. Because I think retrospective reviews are worthwhile ventures, I would like to see 
Congress take stq3S to facilitate them, and this could entail an infusion of new budgetary' 
resources to underwrite these ventures. 

On the other hand, I would be concerned about the possibility that Congress miglit 
augment the agencies’ retrospective review ohligation.s as an “unfunded mandate,” i.e., without 
also providing the resources that a serious review process should entail. The potential for painftil 
tradeoffs between affirmative regulation and retrospective reviews is worrisome. For a number 
of years, agencies charged with protecting the public health, safety, environment, and financial 
security have been hard put to fulfill their regulatory missions because of budget constraints.^’ 
And today, of ctjurse, the trajectory seems to be headed toward even greater austeiity. As all 
members of your subcommittee well kitow, last year’s Budget Control Act prescribed significant 
reductioas in discretionary spending, and this House ha.s passed a budget plan that envisions 
much larger cuts. Tliis trend does not bode w'ell for the prospect of ambitious new ventures, 
other than at a significant cost to current operations.^^ I would consider that cost a very high a 
price to pay. 


C. Flexibility 

My third theautfflexibiiity, relates primarily to the manner in which reviews are 
conducted, rathei- than the selection of rules to be reviewed (altliough the tw'o issues cannot he 
kept entirely separate, because the scope of the inquiry affects the number of rules that an agency 
can review). As the organizations from W'hich I have been quoting in this statement have all 


^’'See ABA Resolution, .supra note 11,^2 (’’Congress should require review progruins and, in so doing, 
should , , . ensure fhat agencies have adequate res-ources to conduct elTective and meaningiui reviews”): ACIJS 
Recommendation 95-3. supra note tl (‘”1110 nature and scope of the resdew sSiould be detennined by, among 
other things, the agency's other resporisibiiities tmd deniands tM its resources.”), 

RKN.y S I l iVZOR & SBMEV .SH.VPIRO, THE PEOPLE’S AfiEN [S AND THE BAITI.t-: IT) ProTETT THE 
A.VERiCAN Ptiftl.a'' 54-71 (2010); Richard J. Pierce, 3r..Jtrdtctal Review of Agency Actiops in a Period of 
Dimmiahmg .Agency Resources. 49 ADNUN. L. Rev. 6! 0991); For RegtiiatGry .Agendes. Inmgue in an Otherwise 
Bleak Budget. 0MB W atch, feb, 12, 2010, entailable at httot.vwww.ombwatclLorg.-'node l Q762 . 

'fee. e.g-. .lottathaa VVeismaa. /n U'mmnglords.yewMoodof.Amterity. LegiKhring Term Into a Zerofum 
Game. N.Y, Times, July 4, 2012. 
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cautioned, designers of a retrospective review program should bear in mind that agencies differ 
greatly in their structure and responsibilities. A one-size-fits-all approach would be too 
This cautionary message would seem to be particularly apt in the case of a proposed statutory 
scheme, which would be difficult to amend if problems with the prescribed template were to 
develop 


The ABA'S recommendation, for example, advised that Congre.ss should “avoid 
mandating detailed requirements for review programs that do not take into account differences in 
statutory mandates and regulatory techniques among agencies.”^ The resolution went on to 
identify some of the alternatives that luiglit work best in varying circrunstaflces, including 
“multi-agency review's, review by broarl categories of rules, specific subjects, or the impact on 
specific groups (such as small businesses or state or local govermnents), and ‘clean-up’ reviews 
which address problems such as outdated references, address changes, and obsolete 
requirements.”’'’ 

Respomsibility for fleshing out the general criteria in lookback legislation may 
appropriately be vested in the executive branch. One beneficial consequence of doing so is that 
Congress could thereby enable any given presidential administration to urge agencies to conduct 
reviews to carry forwiird the regulatory philosophy of that administration. Indeed, OIRA has 
already perfonned this fonction in the Obama administration’s lookback program. As I .said in 
the context of the selection of rules for review, the administrationfs choices and those of the 
agencies must be, and in practice surely will be, made in dialogue with the relevant committees 
of Congress as well as the general public. 


D. Evonhandedness 

Finally, insofar as the subcommittee docs consider legislation that would pTe.scribe 
detailed inquiries for an agency to apply in conducting retrospective reviews, I would hope that 
those criteria wall be evenhanded in nature. Reconsideration of a rule that has been on the books 
for many years may reveal that the rule i,s either too broad or too naraiw, too restrictive or too 
lenient. In a balanced lookback process, the agency should be open to uncovering problems that 
cut in either direction. As OIR,^ remarked in its guidance on EO T3563: 


GAO Report, supra note I , at 49 ("To tacsliime; their reviews, agencies, to greater aitd lesser extents, 
have been developing written procedures, processes, and standards to guide how they select which rules to review, 
conduct analyses of those niles, and report the re.siilts- Given the multiple purposes and uses of reviews, we 
rccogniite that there is no 'oite stxe tits slV approach-’’); ACUS Recontmtndatkm supra note 1 1 . pmbl (' Given 
the diilercnce among agencies, . . . processes for review of existing regulations should not be 'one-size-ftLs-all,' hut 
should be tailored so meet agexicies' individual needs. Thus, the President, as well as Congress, should avoid 
atandating standardised or detaiied retjuiremenLs.''). 

“.VB.A Resolution, supra note 11, *1 2. 

'■'•III. 1 3. 
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While systematic review should focus on the elimination of rules that are no 
longer justified or necessary, such review should also consider strengthening, 
complementing, or niodeniiziug rules where necessary or appropriate — including, if 
relevant, undertaking new ralemaking. Retrospective review may reveal that an existing 
rule is needed but has not operated as well as expected, and tiiat a stronger, expanded, or 
somewhat different approach is justified.” 

GAO’s report on retrospective review's oflfers a tangible example of this sort of beneficial 
updating proposal: 

OSHA’s review of its mechanical press standard [prescribing safety precautions for tire 
use of mechanical pow'er presses] revealed that the standard had not been implemented 
since its promulgation in 1988 because it required a validation that W'as not available to 
compiinies. Consequently, OSHA is currently exploring ways to revise its regulation to 
rely upon a teclmology standard that industries can utilize and that w'iil provide for 
additional improvements in safety and productivity.’* 

It is not hard to find other examples of situations in which a vigorous program of 
retrospective reviews could bring about a desirable strengthening of existing regulations. For 
instance, in an empirical study published a few years ago in the Texas Law Review, Professors 
Lynn Blais and Wendy Wagner found that the Environmental Protection Agency has frequently 
been slow to update pollution standards under the Clean Air Act and Clean Water Act to reflect 
evolving technological progress.” By law, these standards ai'e supposed to be based on the best 
technology available, a benclimark that naturally changes over time. In practice, how'ever, once a 
Standard has been adopted, the agency and the public interest groups that would be inclined to 
support updating tend to direct their energies and limited resource.s toward other programs. 
Industry, on the other hand, typically adapts to the current level of regulation and has both the 
incentive and resom'ces to resist eftbrts to reopen proceedings to bring the .standards into line 
W'ith current scientific and engineering knowledge.’" Professors Blais and Wagner say tlrat this 
.same pattern has apparently been repeated in the context of other programs, including EPA’s 
regulation of pesticides and toxic substances and OSHA’s regulation of worker health and 
safety.” 


"{)MB Memorandu.ai M-l i-iO, mpea note 6, at 4-5. OIRA repeated tliis advice in its guidance directed at 
retrospective revietvs and miter analyses by independent agencies. OMli Memorandum M-i )-28, supra note 6, at 5 
I'elabofitting oa EO 13579), 

’G AO Report, supra note 1. as 30-.3I. 


''"See Lymi E. Blais & Wendy £. Wagner, Emerging Science. Adaptive Reguiaiion. and ihe Problem of 
Rnteumking Ruts. 86 TEX. L. REV. 1701. 1720-25 (2008). 

'dd 81 1713-14. 

"M at 1725-28. 
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I do not think that the accounts of underregulalion that 1 have just mentioned are in any 
way incompatible with accounts of overregulation in other settings. Clearly, rules can become 
obsolete in either respect, or sometimes in both respects at once. I do believe, however, that a 
fairmindetl proposal for retrospective reviews should be capable of responding to both kiiid.s of 
obsolescence. The relevant agency should .solicit suggestions of both kinds from the public and 
interested organizations, and the decisionmaking criteria built info the program should facilitate 
both kinds of revisions. 

hi practice, the balance that a given presidential administration strikes between the two 
kinds of revi.sion will, of course, reflect that administration’s rcgulatoiy-' philosophy as well as the 
background politicsd realities. The underlying legal framework, however, should be neutral, 
particularly if it is designed to last for many years. .*kn evenhanded approac h wfould, of course, 
provide the most credible path to attracting broadbased public support for retro.spective review 
legislation. 

Tills concludes my prepared statement, and I would be happy to respond to any questions 
you may have. Thank you again for the invitation to testify. 


10 



43 


ATTACHMENT 


48 


ANNUAL MEETING 


RESOLVED, That the American Bar Association recommends that 
the following principles should guide the review of existing regulations 
by federal administrative agencies with rulemaking authority: 

1. Whether or not Congress enacts regulatory refonn legislation, 
agencies should commit to a periodic review of their regulations 
to determine wlictlicr they sliould be revised or revoked with the 
goals of improving existing regulations, eliminating duplicative, 
obsolete, and inconsistent regulations, and belter coordinating 
related regulations. 

2. Congress should require review programs and, in so doing, 
should: (a) ensure that agencies have adequate resources to con- 

duct cITcctivc and mcaitiitgful reviews, and (b) avoid mnndsiling 
detailed requirements for review programs that do not take iitio 

account diBercnces in statutory mandates and regulatory tech- 
niques among agencies. 

3. Agencies should choose from dilTcrcm approaches to review the 
methods lhal are best tailored for particular situations. The 
approaches may include muliiagency reviews, review by broad 
categories of rules, specific .subject.*., or the impact on specific 
group.s (such as small businesses or suite or local yovcriimcnts), 
:itid “clean-up” reviews which iiddre.ss problem.^ such as outdated 
references, address changes, and obsolete reqtiirenicnls. 
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HOUSE OF DEinCATEK 

4. An elTcetivc and meaningful review program requires; 

a. tlic assignmeiu ofa senior level policy oillcial lo administer the 
review program lo ensure tlw commitment of appropriate per- 
sonnel ant! resources, the establishment of review priorities as 
necessary, iind the enforcement of appropriate deadlines for 
considering and completing reviews; 

b. an internal process for assessing iind revising rules that includes 
obtaining input from agency employees who routinely work 
sviil) the applicable rules, such as inspectors, investigators, rule 
w'riters. policy analysts, and litigators; 

c. the cstablislimenl of methods lo measure the success or failure 
of regulations and to obtain the inforinalion necessary to make 
such assessments, including informalian on costs, bciicfils, and 
changes in technology; 

d. evaluation of rules in light of legal requirements for review and 
such considerations as adniinisiraiion policy changes, cost and 
benefit dam, technological and scientific changes, implemeiiin- 
tion, and enforcement dilTicullies, litigation, conflict or dupli- 
cation with other rules, obsolescence, and information from the 
public such as complaints, rulemaking petitions, and requests 
for exemptions; and 

e. the effective involvement of the public, as appropriate, by: 

(1) reliance on general and specific requests for information, 
advance notices of rulemaking, electronic bulletin boards, 
public meetings, advisory committees, appointment of an 
ombudsman or other contact person to receive concerns or 
complaints, and oilier methods of inviting public comment; 

(2) ptiblicaiioiT of dciailcd procedures for the submission of 
rulemaking petitions, publication of pciiiions for public 
comiiicnl, and encouraging petitioners In obtain peer review 
of petitions or to use consensus petitions; and 

(3) public education explaining how the ruleniaking process 
works and how i( can be used to obtain the review' of exist- 
ing regulations. 

5. Agencies should adopt rcguliUions that are less likely to become 
obsolete or require amendment, such a.s pciformaiice standards or 
other rules that give regulated entities flexibility cDiiccrning meth- 
ods of compliance, consensus standards, and rulc.s that provide 
standards for automatic adjustments to a change in circum.siatice. 

Agencies should also establish rorni;!l programs for issuing iincr- 
prctnliiMis lo lessen confusion concerning existing rules. 
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Recommendation 95-3 


Review of Existing Agency Regulations 

Federal agencies generally have systems in place to develop new 
regulations. Once those regulatioiB have been promulgated, the agency’s 
attentian usually shifts to its next unaddressed issue. There is increasing 
recognition, however, of the need to review regulations already adopted to ensure 
that they remain current, effective and appropriate. Although there have been 
instances where agencies have been required to review their regulations to 
determine whether any should be modified or revoked, there is no general process 
for ensuring review of agency regulations. 

The Administrative Conference believes that agencies have an obligation to 
develop systematic processes for reviewing existing rules, regulations and 
regulatory programs on an ongoing basis. If Congress determines that such a 
review program should be mandatal, it should allow the President and apneies 
maximum flexibility to design processes that are sensitive to individual agenty 
situations and types of regulations. Thus, such legislation should assign to die 
President the responsibility for overseeing agency compliance through general 
guidelines that take into account agency resources and other responsibilities. The 
obligation to review existing regulations should be made applicable to all 
agencies, whether independent or in the executive branch. 

Given the difference among agencies, however, processes for review of 
existing regulations should not be “one-size-flts-all,” but should be tailored to 
meet agencies’ individual needs. Thus, the President, as well as Congress, should 
avoid mandating standardized or detailed requirements. Moreover, the review 
should focus on the most inqrortant regulations and offer sufScient time and 
resources to ensure meaningful analysis. Tight time frames or review 
requirements applicable to all regulations, regardless of their nanow or limited 
impact, may prevent agencies from being able to engage in a meaningful effort. It 
is important that priorl^-settlng processes be developed tteit allow agencies, in 
consultation with the Office of ManageniMit and Budget and the public 
(including but not limited to the regulated communities), to determine where 
their efforts should be directed. 

Public input into the review process is critical. The Administratri'e 
Procedure Act already provictes in section 553(e) for petitions for rulemaking, 
which allow the public to se^ modifications or revocation of existing regulations 
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as %vell as ask for new ndes. The Administrativs Conference has in the past 
suggested some itnprovements in the ways agencies administer and respond to 
such petitions. See Recommendation 8G-6, PettUons for Rulemaking. .It suggests, 
among other things, tliat agencies establish deadlines for responding to petitions. 
The Conference reiterates tliat recommendation and proposes that, if necessary, 
the President by executive order or the Congress should mandate that petitions be 
acted upon uithin a specified time, for example 12-18 months. 

Although petitions for nilcmaking are a useful method for the public to 
recommend to agencies changes it believes are important, such petitions should 
not be allowed to dominate tlie agency’s agenda. Agencies have a broad 
responsibility to respond to the needs of the public at large and not all members of 
the public are equally equipped or motivated to file rulemaking petitions. Thus, 
the petition process should be a part, but only a part, of the process fot 
determining agency rulemaking priorities, both w'ith respect to the need for new 
regulations and to review of existing regulations. Agencies should also develop 
otlier mechanisins for public input on the priorities for review of regulations, as 
well as on the impact and effectiveness of those regulations. 

Properly done, reviewing existing regulations is not a simple task. It may 
require resources and information that are not readily available. Each agency 
faces diffeient circumstances, depending on the number of its regulations, their 
type and complc.xity, other responsibilities, and available resources. These 
proccs-se.s must be designed so that they take into account the need for ongoing 
review, the agency’s overall statutory rc.sponsibilities, including mandates to issue 
new regulations, and other demands on agency re,sources. Because there axe 
relatively few successful well-developed models available and no widely accepted 
methodologies, the Conference recommends that agencies experiment with 
various methods. Such programs might explore different approaches with the 
arm of finding one (or several) that functions effectively for the particular agency, 
Agencie.s rutty want to look to activities at the state level, as well as the limited 
iederal -level experience. 

Review of existing regulations is primarily a management issue. As such, 
agency distcretion mu.si be recogni/cd as nnpoilani and judicial resiew should be 
limited. Agency denials of petitions for nilcmaking under the APA are subject to 
judicial review, but courts have properly limitel their scope of review in this 
context. There is no warrant for Congrras to change current review standards, 
nor should any regularized or systematic program for review of existing 
regiiiation.sbc subiect to greater judicial scrutiny. 
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RECOMMENDATION 

I. Review Requirements. All agencies (executive branch or “independent”) 
should develop processes for systematic review of existing regulations to 
determine whether such regulations should be retained, modified or revoked. If 
Congress decide to mandate such programs, it should limit that requirement to a 
broad review, assign to the President the responsibility for overseeing the review 
process, and specify that each agency ifesign its own program. 

II. Focus of Regulation Review. Systematic review processes should be 
tailored to meet the needs of each agency, focus on the most important 
regulations, and provide for a periodic, ongoing review. The nature and scope of 
the review should be determined by, among other things, the agency’s other 
responsibilities and demands on its resources. SufiScient time should be provided 
to allow meaningflil information-gathering and analysis. 

III. Setting Priorities. Agencies should establish priorities for which regulations 
are revierved when developing their annual regulatoiy programs or plans,' and in 
consultation with 0MB and the public. In setting such priorities, the following 
should be considered: 

A. whether the purpose, impact and effectiveness of the regulations have 
been impaired by changes in conditions;^ 

B. whether the public or the regulated community views modification or 
revocation of the regulations as important; 

C. whether the regulatory function could be accomplished by the private 
sector or another level of government more effectively and at a lower cost; and 

D. whether the regulations overlap or are inconsistent with regulations of 
the same or another agency. 

Agencies should not exclude from their review those regulations for which 
statutory amendment might be required to achieve desired change. Agencies 
should notify Congress of such regulations and the relevant statutory provisions. 

IV. Public Input 

A. Agencies should provide adequate opportunify for public involvemetrt in 
both the priority-^tting and review processes. In addition to reliance on requests 


'See Executive Orders 12,49* f ‘Regiiatoy lYograni* reijuired by President Reagan) and I2,86d 
(“Re^latoiy Plan” required by President Clinton). 

’S#a(VXB),w/™. 
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for comment or other recognized means such as agency ombuttonen^ and 
formaJly-established advisory comniittm, agencies should also consider other 
means of soliciting public input. These include issuing press releases and public 
notices, convening roundtable discussions with interested members of the pifolic, 
and requesting comments through etoronic bulletin boards or other means of 
electronic communication. 

B. The provisions of 5 USC section 553(e) authorizing pietitions for 
rulemaking also provide a method for reviewing existing regulations. These 
provisions should be strengthened to ensure adequate and tiinely agency 
responses.*' Agencies should establish deadlines for their responses to petitions; if 
necessary, the President by executive order or Congress shotild mandate that 
petitions be acted upon within a specified time. Congress should not modify the 
current limited judicial review standard applicable to petitions for rulem^ng. 

V. Agency Implementation of Regulatory Review Processes 

A. Agencies should provide adequate resources to and ensure senior level 
management participation in the review of existing regulations. 

B. As part of the review proems, agencies should review information in 
dieir files as well as other available information on the impact and the 
effectiveness of regulations and, where appropriate, should enga^ in risk 
asse^ment and cost-benefit analysis of specific regulations, 

C In developing processes for reviewing existing regulations, agencies 
should consider; 

1. Frequency of review: Regulations could be reviewed on a pre-set 
schedule (e.g., regulations reviewed every [x] years; a review date set at the time 
a new regulation is issued; regulations subject to “sunset" dates) or according to a 
flexible pnority list. 

2. Categories of regulations to be reviewed: Regulations could le 
reviewed by age, by subject, by affected group, by agencies individually or on a 
multi-agency basis. 

D. Agencies should consider experimenting with partial programs and 
evaluate their effectiveness. 


^See .ACUS ReeommendMion 90 - 2 , The Ombudsman m FederGl Agenates. 
“^See Reconirnendation for Rulemaking. 
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Mr. Coble. Thanks to each of you for your testimony. 

We have heen joined by the distinguished gentleman from Ari- 
zona, Mr. Franks, and the distinguished gentleman from North 
Carolina, Mr. Watt. 

And, gentlemen, we try to apply the 5-minute rule to ourselves, 
as well, so let me get with it. 

Dr. Lutter, to what degree have past regulatory review efforts 
produced few results because the Congress and the White House 
have lacked sufficient leverage to force more effective reviews? 

Mr. Lutter. The reviews have been modest in terms of their ac- 
complishments. I don’t mean to leave the impression that the ac- 
complishments are nil, the ones that have been conducted to date 
in recent Administrations. But if one looks at the broad scope, the 
pebbles-in-the-river metaphor of the other speaker, and the full ex- 
tent of accomplishments of these reviews, one is left with the con- 
clusion that there is a few rules alone which are changed and the 
vast majority are left unchanged in broad scope. 

With respect to your question on the congressional authority, I 
think the Reg Flex Act already has a provision — if I recall, it is sec- 
tion 306 — which requires agencies to conduct a regulatory review 
on a prescribed basis. This act is widely seen as not especially ef- 
fective. It is adhered to in the breach, and there is a collection of 
GAO reports which essentially acknowledge that. 

I think the challenge here is between a balance between the 
agencies, which have substantial expertise in the design and the 
management of their regulatory programs, and the need to get 
some independent, outside-the-agency stimulus for the change. And 
the reason for the independence is exactly the difficulty associated 
with self-review. People are reluctant to review their own work in 
an effective way. 

Mr. Coble. Thank you. Doctor. 

Dr. Mandel, would it be best to give the commission a mandate 
to focus on specific sectors? For example, retrospective review of 
manufacturing regs in year one, environmental regs in year two, 
communication regs in year three, et cetera? 

Mr. Mandel. That is an excellent point. I think that at least the 
first year, or the first couple of years, it should have a limited man- 
date so that people can get used to, sort of, how it works. 

In particular — and this may, sort of, disappoint some people — I 
think that in the first couple years it should stay away from some, 
sort of, really controversial topics like environment so that people 
can get used to this idea that we can undo regs in this way. And 
then over time, as people get used to it, the mandate can be ex- 
panded. 

Mr. Coble. I got you. Thank you, sir. 

Professor Levin, if Congress were to establish a regulatory re- 
view commission, would it be best to frame the commission with a 
short-term mandate, for example, say, a period of 1 to 5 years? 

Mr. Levin. My concern about a commission more broadly would 
be that you have a group of outsiders who don’t have the agency’s 
experience in administering a program as a whole. And so, if they 
identify particular rules to target, they may make the wrong 
choices. And if, as has been proposed, they are able to put forward 
their proposal without a record, or an extensive record, the kind 
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that an agency needs to compile, without a reasoned explanation 
of why they chose it, they may not make good choices. And if it is 
really true that all the rules are interconnected, they may, by pick- 
ing out individual rules, cause disruption to the overall scheme. 

So my concern is that the commission might not be a reliable in- 
strument. And if it is given a short-term mandate, as you de- 
scribed, it doesn’t even have the chance to develop expertise over 
time to alleviate that problem. 

Mr. Coble. Would former heads of agencies be desirable for 
membership on such a commission? 

Mr. Levin. Oh, I definitely think if you have such a commission, 
former heads of agencies would be good candidates for appoint- 
ment. But that doesn’t get to the ultimate problem, that they aren’t 
responsible for running the show at the moment. 

Mr. Coble. Thank you. Professor. 

I see my amber light is on. I will yield to Mr. Watt, the gen- 
tleman from North Carolina. 

Mr. Watt. Thank you, Mr. Chairman. Thank you for having the 
hearing. 

Dr. Lutter, I believe you testified before the Energy and Com- 
merce Committee or one of their Subcommittees previously, and in 
that testimony you made the following statement: Quote, “Perhaps 
surprisingly, there has been relatively little scholarly empirical eco- 
nomic research about the effects of environmental regulations on 
employment,” close quote. And then you cited two studies which 
had conflicting results on this impact. 

I am wondering, since you have testified there, have there been 
any additional empirical studies confirming that regulations ad- 
versely impact job creation? 

Mr. Lutter. Thank you for the question. 

I haven’t done a survey since that testimony, so I am unaware 
of any specific new work on that point. I know that people are re- 
searching it actively, but I don’t know if they have any conclusions 
to report. 

Mr. Watt. Dr. Levin, are you aware of any research in this area, 
either ongoing or completed? 

Mr. Levin. Right, my understanding of the research is that the 
volume of regulations has a fairly weak relationship to employ- 
ment. I think, these days, the main concern about a lack of employ- 
ment is lack of demand, and so I don’t think the connection with 
regulations is a strong one. And that is only looking at the cost 
side. Regulations also have benefits which can improve the eco- 
nomic climate. 

Mr. Watt. You alluded to some of those things in your evaluative 
four criteria. Give me those four, just tick them off for me again 
quickly, if you can. 

Mr. Levin. Yes, I mentioned selectivity of which rules to review; 
affordability of the process; flexibility in designing it; and 
evenhandedness in choosing which ones to review. And as to the 
last point, my point is that sometimes a rule is out of date because 
it needs to be strengthened, other times because it needs to be 
weakened or repealed. 

Mr. Watt. So let’s focus a little bit on the selectivity part of this. 
And I guess I would ask all of the panelists, in assessing a regula- 
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tion, should avoiding red tape be prioritized over saving lives or 
should job creation be prioritized over saving lives? What would be 
your assessment on that? If a regulation saved lives and it was in- 
tended to do that, should we be encouraging a reprioritization away 
from saving lives to either avoid red tape or to promote job cre- 
ation? 

Anybody got any opinions about that? 

Dr Mandel? 

Mr. Mandel. I think that it is quite possible for any particular 
regulation, that the balance would be in favor of saving lives. But 
I also think that we have a problem, which is that we could keep 
accumulating regulations like that, where each individual one 
makes sense, but then taken together it is too much of a weight 
on the economy. 

Mr. Watt. So it would be a fair thing to assess all of those rather 
than 

Mr. Mandel. Assess all of them. 

And, actually, let me give you another metaphor. I think about 
regulations in some sense as barnacles on the bottom of a ship. 
Okay? You just kind of have to start scraping them off at some 
point. 

Mr. Watt. Uh-huh. 

Mr. Mandel. And if we go looking for bad regulations, it is like 
looking for the worst barnacle. It is not something that — you know, 
it is the whole totality of it that we have to worry about. 

Mr. Watt. So I assume you agree with Dr. Levin that any kind 
of retrospective review should be evenhanded. 

Mr. Mandel. When we talk about a Regulatory Improvement 
Commission, we are very careful. It is not deregulation that the 
commission is — that the commission would be charged with both 
undoing regulations but also potentially improving them. 

Mr. Watt. Right. 

Mr. Mandel. And one of the reasons why we think that Congress 
needs to be involved in voting this up or down is because, you 
know, the fact of the matter is — I wouldn’t put it exactly the same 
way as the professor did, but, in fact, once you start looking at reg- 
ulations, a package that would be acceptable politically might have 
to include some tightening as well as some loosening. 

Mr. Watt. I think my time is up, but if I could squeeze in one 
more question, Mr. Chairman? 

I assume just like life-saving regulations that are designed to 
save lives, some regulations can actually encourage innovation, too. 
Hasn’t that been your experience? 

Mr. Mandel. That is right. Potentially 

Mr. Watt. Can you give us a couple of examples of that? 

Mr. Mandel. Potentially some regulations can encourage innova- 
tion, though, actually, I generally think that if we are talking about 
genuine innovation, that the best thing to do is to, sort of, have less 
regulation rather than more. 

Mr. Watt. Give us an example of where a regulation has actually 
incentivized innovation. 

Mr. Mandel. At this point, I mean, we are very concerned about 
innovation, we are very concerned about the impact to people. But, 
in general government, is not the best 
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Mr. Watt. You are not answering my question. 

Mr. Mandel. No, because 

Mr. Watt. If you are aware of situations where innovation has 
actually been promoted by regulation, that is the question I am 
asking. Are there specific examples? It is not a catch-22 

Mr. Mandel. No, it is not a — and I am trying to answer the 
question genuinely here, is that I am really not aware of regula- 
tion — 

Mr. Watt. Okay. Well, that is a fair answer. And I can’t push 
you, but no reason to waste time answering questions other than 
that, which is 

Mr. Coble. The gentleman’s time has expired. 

Mr. Watt. I yield back. 

Mr. Coble. The distinguished gentleman from South Carolina is 
recognized. 

Mr. Gowdy. I thank the gentleman from North Carolina, the 
Chairman. 

The President, Mr. Chairman, in the State of the Union, said 
that we should have no more rules or regulations than would be 
necessary for the health, safety, and welfare of the American peo- 
ple. 

Can either of you three name some major rules and regulations 
that would violate the President’s standard, in hopes of maybe giv- 
ing some of these agencies a jump-start on their retrospective re- 
view? 

Not all at once. 

Mr. Mandel. I would be happy to take a shot at this. And, I 
mean, I have been asked this question many times before, okay? 
And my response is always the same: that the problem is the accu- 
mulation of regulations rather than any particular bad one. 

And so I basically refuse to, sort of, identify one. I said, look, we 
have too many regulations. But to, sort of, say any particular one 
needs to be removed, it actually doesn’t reflect what the truth is. 
If we go looking for bad regulations, sort of, the ones that are job- 
killing, okay, we are not going to find them. 

Mr. Gowdy. Well, again — and I may have misapprehended what 
the President was saying. I thought he said he had identified 500 
himself. And I figure, with all the various restraints he has on his 
time — no offense to the three of you, but you are all experts in the 
field — that you would be able to come up with a whole lot more 
than 500, given the amount of time you are able to dedicate to the 
topic. I don’t think, in the interest of time, you can list 500. I think 
the Chairman would gavel me down. But you can give me a couple, 
can’t you? 

Mr. Levin. My answer would be that it is probably not a matter 
of saying that certain regulations should simply cease to exist. I 
think the President’s point is that, in drafting particular regula- 
tions, even ones we need, you should structure it in such a way 
that it does not go further than is necessary to promote its objec- 
tives. And so I don’t think of it as an either/or question, and I sus- 
pect he did not either. 

Mr. Gowdy. Am I pronouncing your name correctly. Dr. Lutter? 
Is that correct? 

Mr. Lutter. Yes, sir. 
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Mr. Gowdy. Maybe you could help me. The President says he can 
come up with 500. Even Cass Sunstein, the noted professor and 
regulatory expert, says there are some. Humor me. Give me a cou- 
ple. 

Mr. Lutter. Well, I will go out on a limb. 

I think, first of all, there is a clarification about what we mean 
by regulation. And the language I like to use is regulatory program 
versus rules. And the way that many of the specialists use rule or 
regulation is a particular action as published in the Federal Reg- 
ister, which is a specific rule. But that is not always the common 
usage. I am going to talk about regulatory programs rather than 
specific rules. 

At the Food and Drug Administration, many people believe that 
the regulations to reduce the risk of spread of bovine spongiform 
encephalopathy, commonly called “mad cow,” are addressed at 
something that is a really, really small risk. And that is not to say 
zero risk; it is simply a risk which is widely seen by specialists as 
very, very small. So one can’t say that this has no effect on health 
or safety. It is simply that the effect would be small, if balanced 
against the costs of that regulation, including the costs of admin- 
istering it, which is borne by the Federal purse. 

Secondly, there has been a collection of estimates over many 
years, including those funded by the EPA in the late 1990’s, evalu- 
ating the Superfund program as a whole. And that is not to say 
any specific rule associated with the Superfund program but, in- 
stead, its effect on the whole. And the valuation is usually ex- 
pressed in terms of dollars of total compliance costs relative to can- 
cer cases averted. And similar work that is more up to date on that 
program by Michael Greenstone, looking at other metrics other 
than cancer cases averted, also appears to suggest that it is rel- 
atively high cost per unit health improvement. 

Among specialists who work on environmental actions, the Re- 
source Conservation Recovery Act has a collection of regulations 
which are often thought of as relatively high cost per unit health 
improvement or per unit gain in environmental protection. 

So I would nominate these three, not necessarily as ones to be 
revoked, but as ones that would merit the consideration of the com- 
mission that has been discussed earlier today. 

Mr. Gowdy. I am out of time, but if the Chairman would allow 
me to ask one more question, I would be forever grateful. 

Mr. Coble. Without objection. 

Mr. Gowdy. Thank you, Mr. Chairman. 

Can you each give us, briefly, your perspective on the REINS 
Act, which passed the House, and, concomitantly, what role, if any, 
you would give the judiciary with respect to review of our regu- 
latory apparatus, which role the judiciary should have that it 
doesn’t currently have? So the REINS Act and judicial review. 

Mr. Levin. I think the REINS Act is one of the worst ideas I 
have ever heard of, because I think it would lead to gridlock not 
only in the enactment of laws but also in the implementation of 
laws. It would mean that a major rule couldn’t be implemented un- 
less you had the concurrence of all the branches of government, 
and that is frequently not going to be possible. And so I would stay 
away from it. 
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As far as the judiciary’s role is concerned, I think it plays a very 
important role today in reviewing rules, basically a sound role. And 
so I think it works in a way probably more or less as it should, and 
so I would not make major changes in it. 

Mr. Mandel. I am going to pass on this question. Thank you. 

Mr. Lutter. I have not researched the REINS Act, so I think I 
lack the expertise to comment on it. 

Mr. Gowdy. How about judicial review? Do you have expertise to 
comment on that? Additional judicial review, retrospective judicial 
review. 

Mr. Mandel. I am much more comfortable with the idea of a ret- 
rospective review done by a commission which is the joint product 
of Congress and the Administration. Okay? Because I think, ulti- 
mately, regulations are the product of the public will. Okay? And 
the undoing of regulations or the improvement should be viewed by 
the bodies, by the branches of government that are the expression 
of public will, as well. 

Mr. Coble. The gentleman’s time has expired. 

Mr. Gowdy. Thank you, Mr. Chairman. 

Mr. Coble. Thank you. 

Dr. Lutter, I mispronounced your surname earlier. I apologize for 
that. 

The distinguished gentleman from Georgia is recognized for 5 
minutes. 

Mr. Johnson. Yes. Thank you, Mr. Chairman. 

Professor Levin, would you say what you were getting ready to 
say in response to that last comment that Dr. Mandel posed? 

Mr. Coble. Oh, I didn’t mean to cut you off. Professor. 

Mr. Johnson. Well, if it doesn’t apply to my time, if he could an- 
swer it. 

Mr. Levin. Just now I was going to speak to the issue of judicial 
review in relation to retrospective review, if that is what you have 
in mind. 

What I was going to say is that anytime somebody thinks that 
a rule is out of date, an interest group, a person can file a petition 
to rescind it with the agency. The agency needs to respond to it. 
And if you are not satisfied with the response, you can go to court 
and challenge the decision as an arbitrary decision. 

And so we do have a mechanism in place by which a rule that 
seems obsolete can be challenged and the agency can be forced to 
come to terms with it. 

Mr. Johnson. So there is no need to muck up the process, bring- 
ing politics into the fray, in terms of the utility of a particular rule? 

Mr. Levin. I don’t think you need another layer of review with 
respect to the retrospective review process itself 

Mr. Johnson. All right. Thank you. 

I would like to know. Dr. Mandel and Dr. Lutter, do you think 
that American businesses and the U.S. economy would be better off 
without the Clean Air Act and its associated regulations? Do you 
think we would be better off without it? 

Nobody wants to answer the question? 

Mr. Lutter. The Clean Air Act is a very important act. There 
has been, actually, a retrospective study, which you may be aware 
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of, sir, under section 812 of the Clean Air Act, evaluating the costs 
and the benefits of the act 

Mr. Johnson. Well, do you think that it is better that we would 
be — we would not have a Clean Air Act? Is it your opinion that we 
shouldn’t even have that act? 

Mr. Lutter. The — I 

Mr. Johnson. Yes or no? 

Mr. Lutter. We are better off with the act than with no act, sir. 

Mr. Johnson. What about the Clean Water Act? Do you think 
we would be better off without that? 

Mr. Lutter. I haven’t studied that in enough detail to know, sir. 

Mr. Johnson. What do you think about it. Dr. Mandel? 

Now, that is a very important act that — you know, it is one of 
the things that people most, in industry, one of the acts that people 
most challenge. And you are not familiar with that act? 

Mr. Lutter. My training and my experience, sir, is always to 
focus on certain provisions of certain rules or certain acts. 

Mr. Johnson. All right. I got it. 

Mr. Lutter. And in that sense, to evaluate it in its whole is real- 
ly difficult, because one has to ask what is the alternative 

Mr. Johnson. And I realize that you are an economist and not 
a lawyer, so please forgive me. Thank you. 

Dr. Mandel? 

Mr. Mandel. I think we are better off with the Clean Air Act. 

Mr. Johnson. What about the Clean Water Act? 

Mr. Mandel. I think we are better off with the Clean Water Act. 
Now, we could 

Mr. Johnson. Now, what acts can you cite right now that we 
would be better off without in their entirety? 

Mr. Mandel. Now, remember, what I started 

Mr. Johnson. Well, no, no 

Mr. Mandel [continuing]. Off by saying was that we could throw 
pebbles in the stream and it wouldn’t dam up the stream. 

Mr. Johnson. All right. Okay. 

Mr. Mandel. So I am worried about the totality. 

Mr. Johnson. Well, let’s talk about the pebble-in-the-stream ef- 
fect. Throwing one pebble into the stream doesn’t do anything, 2 
is okay, 3 is okay, 100 dams up the stream. Which pebble did the 
damage? Is it important that we discover that? 

Mr. Mandel. It is a hard question. And so, at that point 

Mr. Johnson. And it is a hard question to answer. Is it better 
for the regulatory rulemaking authorities and the affected indus- 
tries to have dialogue and try to reform and refashion the rules in 
that way? Or is it better just to throw it into the legislative branch 
and let us muck it up and bog it down in politics and Koch broth- 
ers’ money, soft money, hard money, whatever money? Do you 
think it is better to just put it into that system that we are dealing 
with now? 

Mr. Mandel. My response is, historically 

Mr. Johnson. Yes or no? 

Mr. Mandel. The answer is that I think retrospective review 
hasn’t worked. Okay? That it sounds good, but it hasn’t worked. 
And so, therefore, we are looking for an alternative to that. 

Mr. Johnson. All right. 
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Professor Levin, if you would. 

Mr. Levin. Right, so one concern I would have is that if you give 
an independent body jurisdiction over 15 different dams, they may 
tinker with each of them and remove parts of the dam that may 
not be effective in terms of the overall purpose of the dam. So I 
think you do need the specialized perspective of an agency with re- 
spect to each one. 

Incidentally, I support the Clean Air Act and Clean Water Act. 

Mr. Johnson. All right. Well, I kind of assumed that you did. I 
do, too, if anybody was curious about it. 

Do the Federal agencies 

Mr. Gowdy. [Presiding.] Would the gentleman like an extra 30 
seconds? 

Mr. Johnson. I would. Well, I would like a minute, if you could 
spare it. 

Mr. Gowdy. Well, I had given you a minute before I asked if you 
wanted 30 more seconds. But how long would the gentleman from 
Georgia, the distinguished gentleman from 

Mr. Johnson. I just have one more question. 

Mr. Gowdy. Absolutely. Without objection. 

Mr. Johnson. Thank you, Mr. Chairman. 

Do the Federal agencies, particularly in this era of slash-and- 
burn budget-cutting, have the resources that they need to under- 
take their regulatory reviews, their retrospective regulatory re- 
views? 

Mr. Mandel. Absolutely not. And that is partly why I would like 
to see it moved to an independent commission. Because I don’t 
want the agencies to have to use their scarce dollars to do the ret- 
rospective reviews. 

Mr. Johnson. That sounds like a recipe for efficiency and per- 
haps even just wholesale review, not a careful review, but a whole- 
sale, politically charged review. 

Mr. Lutter. May 

Mr. Johnson. Dr. Lutter? 

Mr. Lutter. May I also answer your question? I think the an- 
swer is no. And I think that is one of the challenges why the agen- 
cies as a group have done so little careful retrospective analysis of 
the existing rules. 

Mr. Johnson. So you disagree with the Republican slash-and- 
burn ethic of the 112th Congress. Is that a fact? 

Mr. Lutter. I am not sure what that ethic is, sir. 

Mr. Johnson. Well, it is to cut regulations and make it easier 
for business 

Mr. Gowdy. The gentleman is now into his third minute of what 
in soccer they call extra time, I believe. So, with that 

Mr. Johnson. Well, could he just answer that question? 

Mr. Gowdy. Well, you keep asking new questions after the last 
one, as any good lawyer would. And you are and were. 

But, Dr. Lutter, if you would like to briefly — I emphasize for ef- 
fect and pause — briefly answer that question, you may. 

Mr. Johnson. Thank you, Mr. Chairman. 

Mr. Gowdy. Yes, sir. 

Mr. Lutter. May I ask to have the question repeated? 
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Mr. Johnson. I am a little too old for that now, Dr. Lutter. We 
can — with that, Mr. Chairman, I will yield back. 

Mr. Gowdy. I thank the gentleman from Georgia. 

And, with that, on behalf of Chairman Coble and all of us on the 
Committee, we want to thank our witnesses for their testimony 
today, for their collegiality and comity, not just with the Members 
of the Committee but also with one another. 

Without objection, all Members will have 5 legislative days to 
submit to the Chair additional written questions for the witnesses, 
which we will forward and ask the witnesses to respond as prompt- 
ly as they can so their answers may be made part of the record. 

Without objection, all Members will have 5 legislative days to 
submit any additional materials for inclusion in the record. 

With that, again, I thank all of our witnesses, and this hearing 
is adjourned. 

[M^ereupon, at 10:27 a.m., the Subcommittee was adjourned.] 
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The Honorable Howard Coble 
Statement 

Subcommittee on Courts, Commercial and Administrative 

Law 

Oversight Hearing on Retrospective Regulatory Review 

July 11,2012 
2141 Rayburn 
9:30 a.m. 

Retrospective regulatory review is not a novel concept. There 
have been multiple good faith efforts to implement procedures and 
initiatives for retrospective reviews but they have not produced 
sufficient results. This is partly due to the size and rapid growth of our 
regulatory system. Tt is also due to the complexity of our regulations 
and the incentives of regulatory agencies. That being said, several bills 
have been introduced on this topic, and T am pleased to turn our attention 
to it today. 


Representative Quayle, a distinguished member of this panel, has 
for example introduced H.R. 3392, which among other things requires 
agencies to perform decennial reviews of existing major rules, including 
cost benefit analysis, and to provide recommendations on improving 
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these rules wherever warranted. Others, such as Representative Hultgren 
(IL) and Representative Young (AK), have also introduced bills on 
retrospective review. 

The theme throughout these proposals is consistent. Government 
should have some responsibility to audit and review its regulations. 1 
believe this sentiment is supported by the prepared testimony from 
today’s witnesses. Every member on this panel understands and 
appreciates that regulations are important for our safety and security and 
that changing them outside of ordinary procedures for promulgating 
rules raises significant questions. At the same time, regulations impose 
a cumulative burden that is too high and we should look for creative 
measures to reduce that burden. 

1 am very interested to learn today which proposals most merit our 
attention and support. T am also interested to know of any other 
suggestions from our witnesses that could help our subcommittee 
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fashion a results-oriented approach for retroactively reviewing existing 
regulations. 

1 understand that, in addition to requiring agencies themselves to 
review their regulations, the creation of a legislative commission tasked 
for the sole purpose of reviewing existing regulations and reporting back 
to Congress may be a viable suggestion. If so, then what would be the 
mandate and parameters for such a commission and what tools would it 
need to be effective? 

With that being said, 1 hope that today’s hearing will be a 
productive first step in making effective retroactive regulatory review a 
reality, and 1 look forward to tbe testimony from our witnesses. 
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Prepared Statement of the Honorable Steve Cohen, a Representative in 

Congress from the State of Tennessee, and Ranking Member, Sub- 
committee on Courts, Commercial and Administrative Law 

From what I can tell, there appears to be general agreement that periodic retro- 
spective review of existing regulations is a good thing. This makes sense as it is dif- 
ficult to argue with the idea that agencies should keep track of the effectiveness of 
the rules that they issue and take appropriate action when necessary. 

But beyond this basic notion, there is a range of views on ever 3 dhing from what 
the ultimate purpose of retrospective review should be to how such review should 
be carried out by agencies and the appropriate roles of Congress and the President 
in mandating and crafting a process for such review. 

I infer from both the title of this hearing and the testimony of the Majority wit- 
nesses that in some of my colleagues’ view, the main purpose of retrospective review 
is to ensure repeal at least some existing rules. 

Retrospective review, however, should not necessarily lead to rescinding existing 
rules. Sometimes, reviews may require promulgation of new rules or the expansion 
of existing ones. Indeed, a comprehensive review may result in no changes at all 
to existing rules. 

Any of these outcomes is a legitimate result of a properly conducted retrospective 
review, and no process for retrospective review should start with the premise that 
a rule must be rescinded after such review. 

Something else we ought to keep in mind is that Congress must proceed cau- 
tiously before imposing a legislative mandate on agencies to conduct retrospective 
review. 

One consideration is whether the President’s efforts regarding retrospective re- 
view alleviate the need for Congress to craft a general legislative mandate for retro- 
spective review. 

Some of our witnesses dismiss the notion that a retrospective review conducted 
pursuant to Executive Order can ever be effective. 

I believe this judgment to be a bit harsh. Whatever the results of past presidential 
efforts to require retrospective review of existing rules, President Obama’s Executive 
Orders on the subject are the most extensive ones yet issued to address retrospec- 
tive review. 

And they are fairly new, so we ought to give them a chance to fully take root be- 
fore coming to any conclusions about the effectiveness of his initiatives. 

If Congress chooses to impose a retrospective review process on agencies, it must 
be written in broad terms and be flexible enough to accommodate the differences 
among agencies. As both the American Bar Association and the Administrative Con- 
ference of the United States recognized. Congress should avoid standardized or de- 
tailed review requirements. 

Finally, we should be mindful of the fact that conducting retrospective reviews 
can be very draining on agency resources, in terms of money, time, and staff. In 
2007, the Government Accountability Office issued a report concluding that the 
“most critical barrier” for agencies to conduct retrospective reviews was “the dif- 
ficulty in devoting the time and staff resources required for reviews while also car- 
r 3 dng out other mission activities.” 

There does seem to be some rough agreement, at least among our witnesses, that 
it might be useful to have a neutral, third-party entity in charge of conducting retro- 
spective reviews of existing rules. 

I would suggest that, should Congress choose to go down this path, it should con- 
sider assigning the task of retrospective review to an existing entity like the GAO 
rather than creating a new entity, particularly given present budgetary and political 
constraints. Perhaps we could start with a pilot program along those lines. 

There are a host of other matters to consider in designing a retrospective review 
process. I will leave it to our witnesses to elaborate on these considerations. I look 
forward to their testimony. 
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Prepared Statement of the Honorable John Conyers, Jr., a Representative 

in Congress from the State of Michigan, and Ranking Member, Com- 
mittee on the Judiciary 

This is the fourteenth hearing on regulations that we have held during the 112th 
Congress. 

And, as with the previous hearings, the title trumpets a favorite theme of conserv- 
atives — that regulations somehow depress job creation. 

This is unfortunate because the focus of the hearing is supposed to be on the need 
for retrospective review of existing regulations, a topic that is worthy of a thoughtful 
discussion. 

In principle, retrospective review of existing regulations is not a bad idea. It is 
hard to argue against the notion that agencies ought periodically to assess whether 
the rules they have promulgated are as good as they can be or whether they are 
even necessary in light of changed circumstances. 

Nonetheless, there are certain considerations that we must keep in mind as we 
proceed with today’s hearing. 

As an initial matter, there is absolutely no credible evidence establishing that 
regulations have any substantive impact on job creation, and discussion of such a 
link in the context of retrospective review is unhelpful. 

Last year, the Majority’s own witness testified before this Subcommittee that the 
“focus on jobs . . . can lead to confusion in regulatory debates” and that “the em- 
ployment effects of regulation, while important, are indeterminate.” 

The truth is that regulations can, in fact, lead to job creation. And, here are just 
a few examples: 

• A pending regulation limiting the amount of airborne mercury will not just re- 
duce the amount of seriously toxic pollutants, but create as many as 45,000 
temporary jobs and possibly 8,000 permanent jobs, as the New York Times 
noted. 

• Heightened vehicle emissions standards have spurred clean vehicle research, 
development and production efforts that, in turn, have already generated more 
than 150,000 jobs at 504 facilities in 43 states across the U.S. 

It should, therefore, not come as a surprise that Bruce Bartlett, a former senior 
Republican Advisor in the Reagan and George H.W. Bush Administrations, says 
that there is “no hard evidence” that regulations stifle job creation and that it’s sim- 
ply being “asserted as self-evident and repeated endlessly throughout the conserv- 
ative echo chamber.” 

If anything, it was a lack of adequate regulation of the financial services industry 
and the mortgage industry that led to the 2008 financial crisis and the tremendous 
job losses that followed. 

The purported link between regulations and jobs is unsupported, and we ought 
to stay away from it when discussing retrospective review. 

Another point to keep in mind is that President Obama has already taken a 
series of significant steps towards instituting regular retrospective reviews by agen- 
cies, and that Congress should not jump the gun in seeking to mandate retrospec- 
tive review legislatively. 

To date, he has issued two Executive Orders outlining steps that federal agencies 
must take to formulate plans for retrospective review of their regulations on an on- 
going basis. 

And he has issued a third Executive Order encouraging independent regulatory 
agencies to take similar steps to plan for ongoing retrospective reviews of their 
rules. 

So far, more than two dozen executive agencies and almost 20 independent regu- 
latory agencies have submitted retrospective review plans pursuant to these Execu- 
tive Orders. 

Altogether, these plans have identified almost 500 different ways to reduce redun- 
dancy and inconsistency among existing regulations. 
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Before Congress considers imposing a legislative mandate regarding retrospective 
review, it should ensure that the President’s efforts have been thoroughly evaluated 
and have had a chance to fully take root. 

Finally, we must keep in mind the strain that a mandate to conduct retrospective 
review can have on already-limited agency resources. 

The Government Accountability Office noted in a 2007 report that one of the bar- 
riers to an effective retrospective review process is the fact that most agencies have 
limited time and staff resources to conduct a proper review while also carrying out 
their other functions, including issuing new rules mandated by Congress. 

If Congress intends to impose a comprehensive retrospective review process on 
agencies, then it must be prepared to provide the funding for additional staff and 
other resources for agencies to conduct such review. 

Without additional resources, agencies could be placed in an impossible position 
of having to comply with competing Congressional mandates for retrospective re- 
view, on the one hand, and to issue new rules, on the other. 

Effectively, a mandatory retrospective review regime could become another back- 
door way of stifling agency rulemaking and enforcement actions, as agencies shift 
time and resources to retrospective review at the expense of fulfilling these other 
duties. 

The question of whether Congress should mandate retrospective review of existing 
rules is an important one and deserves serious, substantive, and nuanced discus- 
sion. 

I am afraid that the signal sent by the hearing’s title suggests that today’s discus- 
sion may be otherwise. I hope this is not the case and that we can have a helpful 
conversation on this important topic. 



U.S. CONSUMER PRODUCT SAFETY COMMISSION 
4330 EAST WEST HIGHWAY 
BETHESOA, MD 20814 

COMMISSIONER NANCY NORD 
and 

COMMISSIONER ANNE NORTHUP 

Joint Statement before the 

Subcommittee on Courts, Commercial and Administrative Law of the 
Committee on the Judiciary, United States House of Representatives 

July 12. 2012 

Government agencies should review their rules regularly to ensure that those rules 
impose the lowest reasonable burden on Americans consistent with fulfilling the 
agency's statutory objectives. This principle applies to independent agencies like the 
U.S. Consximer Product Safety Commission as much as any agency. We were, therefore, 
pleased when President Obama issued Exeaitive Order 13579, which asked independent 
agencies to use cost benefit analysis and to conduct such retrospective reviews to 
identify and fix or repeal rules that are ineffective or loo burdensome.’ 

The Consumer Product Safety Commission should use this process. We regulate over 
15,000 products worth billions of dollars to the American economy each year. As good 
regulators, it is incumbent upon us to consider the costs and benefits of the rules we 
adopt. Unfortunately, at the CPSC, we are barely gi'dng a head nod to the President's 
directive. Prior to the current vacancy, a majority of Commissioners affirmatively 
rejected using cost -benefit analysis, even for major regulations. With respect to the 
retrospective review process, our efforts have been foaised on minor fixes that arc not in 
the spirit of the Executive Order. 

As directed by the Exeaitive Order, the agency developed a draft review plan and in 
October 201 1 put that plan out for public comment, in April, staff gave the Commission 
a draft review plan. Commission consideration has been repeatedly delayed. It does not 
appear that the draft plan adequately foaises on identifying and addressing the most 
important rules that need to be examined. Instead, it foaises on rules that qualify as 
"minor housekeeping," at best. Here is what we have done so far: 

• Toy cap guns. This past june, the CPSC proposed to repeal toy cap gun 
regulations. However, this action would repeal a regulation that had 
been subsumed by another regulation which went into effect in 2009. 
Other than cleaning up the Code of Federal Regulations, we question 
what effect this action has. 


• See Exec. Order No. 13,579, 76 Fed. Reg. 41,587 (July 1 1, 2011). 
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• Animal testing. Our other response has been to propose updating and 
codifying our animal testing policy to say again something we have 
already said— that animal testing should not be used where it is not 
necessary. 

Both of these proposals fall into the '■'housekeeping" category, not the kind of review 
envisioned by the Executive Order. Yet these are our only responses to the Executive 
Order so far. 

Here are some rules that deserve greater attention: 

• Bicycles. The bicycle safety regulations were written many years ago and 
arc so out of date that modern adult bicycles do not, and cannot, comply 
with the regulation. Yet these regulations remain on the books, 
unchanged. 

• Fireworks. The fireworks safety regulations were most recently updated 
in the 1980s, To determine if a firework is overloaded with explosives, 
someone has to listen to how loud its explosion is. If it sounds too loud, it 
fails. The only testing equipment is our tester's ear. This subjective test 
should be replaced with an objective one that can be replicated in the 
field. This rule languishes, yet wnth more than 9,000 injuries every year, 
we should find some time to work on this issue more effectively. 

• Mattresses, We have two safety standards dealing with mattress 
flammability issues, put in place at different times. One standard deals 
with smolder hazard from cigarettes and the other standard deals with 
small open flame hazard from candles, lighters, and similar small flame 
sources. Two standards means two different sets of tests and tw’o sets of 
testing costs. One flammability standard for mattresses could reduce 
costs and testing burdens while preserving a high level of safety. 

These are just three examples of significant rules that warrant review but are not 
contemplated by our plan. We could provide others. However, the best example of a 
rule that should be thoroughly reviewed deals with the testing and certification required 
by the 2008 Consumer Product Safety Improvement Act. The rule, w^hich passed by a 
three-to-two vote, imposes enormous burdens and costs on the global supply chain but 
w'as adopted with no cost-benefit analysis. A recpiest for such an analysis of this rule 
was specifically rejected by the majority. The rule is so burdensome that Congress had to 
intervene and directly told us to review ways to reduce the costs associated with this 
rule.^ We expect to see staff recommendations for reducing the cost burdens of this rule 
before the end of the summer. However, had the Commission done the hard work of 
honestly analyzing w'ays to reduce costs and enhance the benefits of this rule, 
congressional intervention would not have been necessary. Even our staff's 


See Pub. L. No. 112-28, § 2, amending Consumer Product Safety Act § 14(i), 15 U.S.C. § 2063(i). 
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recommendation that the cost reduction analysis be done before the finalization of the 
testing rule was overridden by the majority. 

In summary, the CP5C and other independent agencies need to perform cost benefit 
analysis when drafting rules and retrospectively review existing rules as much as other 
government agencies. The President's Executive Order directing them to do so was 
welcome, but we fear tiiat the CPSC's retrospective review activities will focus on minor 
revisions instead of the major review that would be in the spirit of the order. We should 
not mistake tinkering edits for substantial fixes. The Commission's plan should be an 
"ambitious arid uirprccedcntedly open process for streamlining, improvmg, arid 
eliminating regulations," to use the words of Cass Sunstein, director of the President's 
Office of Information and Regulator}^ Affairs. The end of this process should be a 
regulatory regime that protects the public's health and safety while ensuring that 
American consumers, employers, manufacturers, and innovators face the lowest 
reasonable burden. 
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UNITED STATES 

CONSUMER PRODUCT SAFETY COMMISSION 

4330 EAST WEST HIGHWAY 
BETHE5DA, MD 20814 


July 23, 2012 


The Honorable Howard Coble 
Chairman 

Subcommittee on Courts, Commercial and 
Administrative Law- 
Committee on the Judiciarj' 

U.S. House of Representatives 
5 1 7 Cannon House Office Building 
Washington, DC 20515 


The Honorable Steve Cohen 
Ranking Member 

Subcommittee on Courts, Commercial and 
Administrative Lawi 
Committee on the Judiciary 
U.S. House of Representatives 
1005 Longwiorth House Office Building 
Washington, DC 20515 


Dear Chairman Coble and Ranking Member Cohen: 

We write to respond to a July 12. 2012, Joint Statement provided to the Subcommittee by 
Commissioners Nancy Nord and Anne Northup regarding the U.S. Consumer Product Safety 
Commission’s (CPSC) regttiatory reform activities. In the Joint Statement, Commissioners Nord 
and Northup attack an April 2012 regulatory review draft pre.sented by CPSC staff as not using 
the retro.spective rule review' process recommended in Executive Order 13579 and focusing on 
“rules that qualify as "minor housekeeping,’ at best.” These assertions are untrtie and without 
merit. 


At the outset, it is very important to make clear that tlie Commission staff proposed a rule 
review process more comnrehensive than the reviews contemplated by the Regulatory Flexibility 
Act (RFA) and the President’s Executive Orders (EO) 13579 and 13563. The staff draft did not 
limit our evaluation to regulations that have a significant economic impact on a substantial 
number of small entities nor did it limit it to significant regulatory actions, as defined by EO 
12866. 


Rather, the staff plan embraced the President's Executive Orders, and went even further 
to create a defined method and schedule for identifying and reconsidering any Commission rules 
that are obsolete, unnecessary, unjustified, excessively burdensome, counterproductive, or 
ineffective, or that otherwise require modification without sacrificing the .safety benefits of those 
Riles. It is designed to encourage public input and participation and find the right balance of 
priorities and resources given the small size of the agency. 

The plan details a set of criteria to be used when determining which existing rules should 
be reviewed. Specifically, the plan calls out the need to consider whether the rule is fulfilling the 
agency’s mission to prevent or reduce deaths and injuries and whether the costs imposed by the 
rule are out of balance with the rule’s impact on product safety, given that the co.st impact of a 
rule can chimge over time. 


CPSC Hotline: 1.800.638T;PSC (2772) * CPSC's Web Site: http://www cpsc.gov 
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Commissioners Nord and Northup also allege that the Commission staff package does not 
propose a cost-benefit analysis in accordance with their notion of what that analysis should look 
like for its testing and certification rules in 16 CFR 1 107 and 1 109. In making this charge, they 
invoke the requirements contained in Public Law (P-L.) 1 12-28, which largely reaffirmed the 
landmark Consumer Product Safety Improvement Act of 2008 (CPSIA). In doing so, they ignore 
what P.L. 112-28 actually directs the agency to do — and the fact that the staff package meets and 
exceeds the requirements of this recent law. In fact, the staff package clearly contemplates doing 
the review mandated by Congress in P.f,. 112-28 and proposes additional burden reduction work 
well beyond the requirements of P.L. 1 1 2-28. As noted in the staff proposal; 

Rather than operate parallel regulatory reviews with nearly identical goals, this Plan 
acknowledges the interdependencies of these efforts tmd includes the assessment of the 
impact of third party testing as part of the review covered by this Plan. 

Notably, P.L. 112-28 only requires the Commission to seek and consider comments on 
the ways to reduce the cost of third party testing. It did not change the underlying requirement 
for the Commission to issue a rule requiring periodic testing to ensure continued compliance. In 
accordance with our unchanged Congressional mandate to issue this rule, the Commission issued 
it on October 19, 201 1 . The staff has been diligently working for close to a year to find ways to 
reduce the burden of the testing rule while still complying with the Congressional mandate to 
ensure that representative samples of all children’s products have been tested periodically and to 
ensure consumers find products on the store shelves that are safe. 

Recognizing that the Commission’s budget and resource constraints precluded any 
additional rule review beyond the ongoing review of the cost burdens of the testing and 
certification rule, ‘ CPSC staff proposed the two relatively minor fixes on toy cap guns and 
animal testing regulations mentioned by Commissioners Nord and Northup, in addition to the 
effort dedicated to the testing and certification rule review activity. This is also explained by the 
staff in the briefing package, which stated: "We are basing our initial selection of rules on our 
assessment of staff resources available for the balance of this fiscal year.” Indeed, the selection 
of those two regulations had already been specified in the 2012 budget, which all four 
Commissioners voted unanimously to approve. 

We find it disappointing that Commissioners Nord and Northup have omitted these 
important and relevant facts from their testimony, making it appear as if the entire scope of the 
staff s proposed rule review plan was focused on two relatively minor regulatory fixes. This is 


' Resource constraints mailer a great deal to CPSC. We note for example that, as Acting CPSC Chair in 200S, 
Commissioner Nord halted completely Ihe CPSC’s retrospective rule review, citing the agency’s limited resources. 
Although passage of the CPSIA has provided us with some additional resources, we remain a very smal I agency 
with a tiny budget. 
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simply not true.^ As outlined by staff in the proposed plan, the majority of our resources 
dedicated to rule review for this fiscal year are being allocated to review the testing rule, which is 
the most recent and significant regulation passed by the Commission in many years. 

Commissioners Nord and Norlhup may believe additional resources should be allocated 
to the significant amount of resources already dedicated to the agency’s rule review efforts. If 
so, they have had every opportunity to do so since April 25, when the staffs plan was due for a 
Commission vote. We have been prepared to approve the staffs plan since then, but have not 
done so because wc have been engaged in good faith negotiations with our colleagues. To date, 
they have failed to make a persuasive case that we should not adopt the recommendations of our 
professional staff. After an exhaustive review, staff believe their plan has struck the proper 
balance between agency resources dedicated to burden reduction activities with no inherent 
public safety value and the amount of agency resources dedicated to fulfilling our core health 
and safety mission. We stand by tliem, and support their decision. 

We hope this information helps clarify the record. Should you or your staff have further 
questions or concerns, please do not hesitate to contact us. 

Sincerely, 


(TV). 

Inez M. Tenenbaum 
Chairman 



(XcUu ^ 

Robert Adler 
Commissioner 


' Moreover, we are even more disappointed — and puzzled — that they have proposed rules (bicycles, fireworks, 
mattresses) to Congress lor retrospective review that they have never proposed to us. 
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Subcommittee on Courts, Commercial and Administrative Law 
Hearing on 

“Clearing the Way for Jobs and Growth: Retrospective Review to Reduce Red Tape and 

Regulations,” 

July 1 2, 20 12 

Questions for the Record 


Questions from Subcommittee Ranking Member Steve Coben for Randall Liitter 


1 . Tn assessing a proposed regulation, should avoiding red tape be prioritized over saving 
lives? 

Answer: Single-minded prioritization of specific goals, such as either the avoidance of “red 
tape” or the “saving” of lives, tends to be inconsistent with the development and implementation 
of sound, empirically based regulatory policy. Some record-keeping requirements are essential 
for fair enforcement of regulations while some efforts to reduce mortality risk achieve little 
meaningful risk reduction. Moreover, identifying optimal levels for record-keeping and other 
documentation and for the stringency of measures to reduce mortality risk requires careful 
economic analysis, tailored to the specifics of the policy choices at hand. Economists have 
traditionally recommended that regulations be designed to maximize net benefits, a notion 
reflected in a variety of executive orders. For example. Executive Order 12866, Section 1, states, 
“in choosing among alternative regulatory approaches, agencies should select those approaches 
that maximize net benefits (including potential economic, environmental, public health and 
safety and other advantages; distributive impacts; and equity), unless a statute requires another 
regulatory approach.” Section 1 also directs agencies to regulate only after making a “reasoned” 
determination based on the “best reasonably obtainable scientific, technical, economic and other 
information” about the effects of the intended regulation. This language, and that of related 
provisions, is adequate to lead to good regulatory policy, provided it is carefully interpreted and 
consistently applied to all major regulations. 

2. Tn assessing a proposed regulation, should job creation be prioritized over saving lives? 

Answer: Regulating to protect health, safety or the environment is a typical strategy to reduce 
mortality risk, but designing such regulations to try to create jobs is generally relatively 
ineffective and inefficient. The level of aggregate employment in the economy at any one time is 
primarily a macroeconomic phenomenon that can be influenced through sound monetary and 
fiscal policies, and to some extent by labor market regulations, but not directly by health, safety 
and environmental regulations. Incorporating the costs of job displacement — i.e., retraining, 
search, lost wages— into benefit-cost analyses of federal regulations would likely lead to analytic 
results that are more informative, and yield better regulatory outcomes. 

3 . Is there any empirical evidence confirming that the promulgation of regulations adversely 
impact job creation? 
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Answer: Michael Greenstone of MIT, studied ditferences in economic activity between plants 
located in counties that met the national ambient air quality standards and those located in 
counties that did not. In a 2002 paper, he reported that during the first 15 years after the Clean 
Air Act Amendments became law, the counties that were out of attainment and subject to more 
stringent regulations, relative to the other counties, lost approximately 590,000 jobs, $37 billion 
in capital stock, and $75 billion (1987 dollars) of output in polluting industries.* This paper did 
not address, however, the extent of any shift in jobs or other measures of economic activity 
toward the attainment areas — areas of cleaner air and less stringent regulation. 

Recently, the federal Office of Management and Budget summarized research evaluating the 
effects of regulation on labor markets. It reported that, “Acemoglu and Angrist find that the 
Americans with Disabilities Act resulted in no decrease in relative wages of disabled people but 
a decrease in employment levels.”^ The 0MB also aclmowl edges scholarly research identifying 
adverse effects of regulations on wages, but not on employment. Tt reports that Gruber finds that 
regulations that require employers to provide comprehensive coverage for childbirth in health 
insurance plans result in a decrease in women’s wages but have no effect on their employment 
levels.* 

Work by my colleagues at Resources for the Future, Morgenstern, Pizer, and Shih, using data for 
1991 and earlier years, focused on four industries subject to environmental regulations and 
examined the association between higher abatement costs and employment.* The authors noted 
that the effects of pollution control spending on employment in an industry do not need to be 
negative and could be positive. For example, if demand does not fall very much with increases 
in price, and if new spending to reduce pollution is relatively labor intensive, then employment 
in the regulated industry would rise and not fall with mandatory increases in pollution control 
spending. The authors find that in their dataset, increased pollution control expenditures are not 
associated with a statistically significant effect on employment. 

4. You have previously testified as follows: “Indeed the controversy over the effects of 

regulations on employment suggests there is value in having an independent nonfederal 
entity convene experts to develop consensus standards for such analysis.” Accordingly, 
you recommend that OMB should issue guidelines about how agencies should conduct a 
credible regulatory analysis of the effects of regulations on employment, but “only after 
soliciting and considering public comment and genuinely independent expert advice.” 


(irccnslonc, M. 2002. ''The Impacts of Hnvironmcnlal Regulations on Industrial Activity: Hvidcnce 
from the 1970 and 1977 Clean Air Act Amendments and the Census of Manufactiu'es.'' Journa) of Political 
Economy. 1 10(6): 1 175-1219. 

Acernoglu, Daron and Joshua D. Angrist. 2001 . "Consequences of Kmployment Protection? The 
Case of the Americans with Disabilities Act." Journal of Political Economy. 109(5): 915- 
957. 

^ Gruber, Jonathan. 1 994. "The Incidence of Mandated Matemitv Benefits.” American Economic 
Review. S40).622-64l. 

4 

Morgenstem, Richard I)., William A. Pi/er, and Jhih-Shyang Shih. 2002. '\lobs Versus the 
Environment: An Industiy-Level Perspective.” Journal of Environmental Economic.^ and 
Management. 43, 412-436. 
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Are you familiar with the Administrative Conference of the United States? 

Would the Conference be an appropriate entity to draft this guidance? 

Answer: 1 am familiar with AC US and believe it would not be a good choice to draft this 
guidance. It is my understanding that ACUS tends to focus on procedural aspects of rulemaking, 
rather than on analytical issues, such as identifying and defining what is best practice in 
economic analysis or regulations. In addition, ACUS lacks the technical expertise required to 
draft or issue standards on how to conduct economic analysis of the effects of regulation on 
employment. 

5. Do you agree with Dr. Mandel’s statement “that we don’t need wholesale deregulation, 
or a complete overhaul of existing regulations”? 

Answer: The meaning of “wholesale deregulation” is not sufficiently clear for me to agree or 
disagree. I agree that a “complete” overhaul is not needed since some federal regulations may 
not need repairs, renovations, revisions or adjustments, the definition of “overhaul” provided by 
Webster’s online.’ I agree with Dr. Mandel’s statements that 

“A regulatory ‘self-review’ process has been tried repeatedly in the past, and it’s always 
fallen far short of expectations. Regulators have a tough time trimming their own 
regulations, given internal bureaucratic pressures.” 

As a result, I believe that it would be worthwhile to develop a new approach to identify and then 
modify or even eliminate significant sections of existing federal regulations. 

6. Do you concur with Prof Levin that the retrospective review should be evenhanded, i.e., 
that such review should “bring to light situations in which regulations should be 
strengthened instead of being weakened or eliminated”? 

Answer: While any new process for retrospective review of existing regulations should bring to 
light situations where regulations should be strengthened in addition to areas where they should 
be relaxed. Federal agencies already issue regulations with increased stringency fairly regularly. 
There is a need for a new process to evaluate and review existing regulations, based on review 
and analysis of how they work in practice. 

7. Your testimony refers to two appendices, but they are not attached. Could you kindly 
supply them to the Subcommittee? 

Answer: 1 am attaching the working paper 1 authored for Mercatus on retrospective analysis and 
review and also a commentary “Financial Regulation Sans Analysis”, that 1 co-authored with Joe 
Aldy and Art Fraas for Politico on 6/20/12. That commentary is also available at 

http_AWv\y.poliii_co.j;»jjimews/stgnes/0612/7^^ 


’ See http;//ww\y,websters-it!iJine-djctLonary.yitg''de^^^^^^ 


3 



75 


Subcommittee on Courts, Commercial and Administrative Law 
Hearing on 

“Clearing the Way for Jobs and Growth: Retrospective Review to Reduce Red Tape and 

Regulations,” 

July 12, 2012 

Questions for the Record 


Questions from Subcommittee Chairman Howard Coble for Michael Mandel. Ph.D. 

1. Small businesses bear a disproportionately high share of regulatory costs, yet they create the 
most new jobs. How could retrospective regulatory review particularly help to reduce the 
regulatory burden on small businesses? 

The legislation that sets up a “Regulatory Improvement Commission” would give the 
commission a certain set of specific goals. One of those goals could be reducing the 
regulatory burden on small business, if Congress so desires. 

2. Would the use of a retrospective regulatory review commission offer particular advantages in 
the reduction of regulatory burdens on small businesses? 

Small businesses face a heavy regulatory burden, in part, because they have to meet 
regulations from different agencies which do not coordinate. For example, one agency 
might want one form, another agency might want roughly the same information on a 
different form. 

A Regulatory Improvement Commission would have the authority to ‘look across’ the 
different agencies and coordinate requirements, or pare down the dnplicative 
regnlations. By contrast, the same goal could not be easily accomplished by 
retrospective review within a single agency, which would only be focused on that 
agency’s regnlations. 

3. You have suggested that retrospective review of regulations could help decrease 
impediments regulations pose to innovation. Could you please explain your view in more 
detail? 

When a company faces too many regulations, money and human resources go into 
meeting the regnlations rather than innovating. In addition, innovation — a high-risk 
activity — becomes less appealing if there are too many costly regulatory barriers to 
cross. 

Conversely, selectively paring back unnecessary regnlations can improve the 
environment for innovation. That doesn’t mean deregulation or getting rid of all 
regulations — it means simply reducing the number. 
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4. What specific standards might be used in retrospective review to help focus a commission or 
agencies on, not just individual regulations, but also cumulative regulatory burdens? 

Currently the Progressive Policy Institute is workiug on answering precisely this 
question; How can we measure cumulative regulatory burden? We expect to present a 
paper on this issue iu 2013. 

5. What can be done to assure that independent agencies effectively carry out retrospective 
review? For example, could one benefit of a regulatory review commission be that it could 
help assure better retrospective review of independent agencies’ regulations? 

There should be no obstacle to the Regulatory Improvement Commission considering 
regulations adopted by independent agencies such as the FCC, since the package of 
proposed improvements has to be voted on by Congress and signed by the President. 
However, it would be better if the commission was specifically directed to cover these 
ageiieies. 


Questions from Ranking Member Steve Cohen for Michael Mandel 

1 . In your review of the impact of regulations on businesses, did you differentiate between 
the impact of federal as opposed to state regulations? 

We principally focused on the impact of federal regulations. However, state 
regulations — and the interaction between federal and state regulations — can be very 
burdensome as well. 

2. Are small businesses mostly impacted by federal or state regulations? 

I’m not aware of any study that compares the differential impact of federal and 
state regulation on small business. It’s clear though that state and local regulations 
do have a big effect. 

3. You note that regulations singularly may have little impact. To use your analogy, it’s 
like throwing a few pebbles in a stream. 

How does one identify the tipping point when the cumulative effect of all such 
regulations is problematic? 

1 believe that we have reaehed a problematie level of regulations in many industries, 
where the cumulative impact is slowiug inuovation. That offers us an opportunity 
to selectively pare back regulations while retaining the ones that we really want and 
need. 
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4. You state in your prepared testimony that “it’s hard to point to ‘bad’ regulations - 
regulations that by themselves are j ob-destroying or innovation inhibiting.” 

Are you aware of any empirical evidence establishing a direct adverse impact on 
job creation caused by the promulgation of regulations? 

Cleaning up the regulatory system would be easier if we could identify ‘bad’ 
regulations: One where the benefit to society or to consumers is clearly much less 
than the costs, whether measured in dollars, jobs, or foregone innovation. 
Unfortunately, it’s hard to identify ‘bad’ regulations. First, almost every regulation 
has its defenders, who can clearly state the harm that the regulation averts. Second, 
businesses usually have enough leeway to chauge their practices to reduce or 
ameliorate the impact of a single regulation. 

Having said that, 1 believe we need more research to establish the effect on 
innovation and jobs of “too many” regulations which interact with each other. 


5. You note in your prepared statement “that we don’t need wholesale deregulation, or a 
complete overhaul of existing regulations”? 

Would you therefore oppose a moratorium on major regulations that would last 
until the unemployment rate drops below 6%? 

I would not support a total moratorium on major regulations, even given the weak 
economy. For example, Dodd-Frank was an essential piece of legislation given the 
excesses in the financial sector. 

I would, however, support a temporary moratorium on regulatory initiatives aimed 
primarily at innovative and growing industries, such as the broad communications 
sector. It doesn’t make sense to place additional constraints on growing sectors at a 
time when we need all the growth that we can get. 

This type of moratorium is an example of ‘countercyclical regulatory policy’ — that 
is, the notion that regulatory policy should be sensitive to the business cycle. This 
idea was initially proposed and discussed in a 2010 paper from the Progressive 
Policy Institute entitled “The Coming Communications Boom?: Jobs, Innovation 
and Countercyclical Regulatory Policy.” 

6. How would your “Regulatory Improvement Commission” be funded? 

The objective is *not* to create another big agency or layer of bureacracy. We 
would anticipate keeping the Regulatory Improvement Commission quite small in 
terms of employment. In addion, most of its staff would be temporarily on loan 
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from other agencies, in order to provide the necessary expertise. As a resnit, not 
much funding would be needed. 


7. Could the Government Accountability Office or some other existing entity perform the 
function of your proposed Commission if it was adequately funded and staffed? 

New legislation wonid be needed whether the Regulatory Improvement Commission 
is set up separately or part of an existing structure. The legislation would have to 
specify the process by which a package of regulatory changes would be subject to a 
single up-or-down vote in Congress, and then be sent to the President for approval. 
In the end, it might be better to set up a separate commission with a clear mandate. 

8. As you may know, several bills have been introduced this Congress that would mandate 
some type of retrospective review. One of these would require agencies to perfonn 
decennial reviews of their existing major rules identifying the costs and benefits of each 
rule; identifying each amendment to the rule that would accomplish the same statutory 
objectives but result in different costs and benefits; and analyzing the costs and benefits 
of repealing each rule. 

What are your thoughts about this approach? 

I believe that this approach — an internal agency-by-agency retrospective review — 
will be expensive and not produce the desired results. First, doing a cost-benefit 
analysis of an existing regulation is expensive and quite intrusive, since it’s 
necessary to collect data from the companies affected by the regulation. Second, an 
agency which approved a regulation the first time around is unlikely to come to a 
different conclusion the second time. Third, many of the biggest issues are due to 
multiple layers of regulation, rather than problems with a single regulation. So it’s 
possible for every regulation to pass a retrospective review and still impose a burden 
on innovation and job creation. 

I’d suggest that a Regulatory Improvement Commission can accomplish more than 
agency-by-agency retrospective review, and at a lower cost. 


8. Do you concur with Prof Levin that the retrospective review should be evenhanded and that 
such review should “bring to light situations in which regulations should be strengthened 
instead of being weakened or eliminated”? 

The Progressive Policy Institute called our proposal a Regulatory Improvement 
Commission, not a Regulatory Reduction Commission. There may be cases where it 
makes sense to improve or even strengthen regulations. However, I believe that the 
commission should be mostly mandated to pare the burden of regulation on 
innovation. 
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Subcommittee on Courts, Commercial and Administrative Law 
Hearing on 

“Clearing the Way for Jobs and Growth: Retrospective Review to Reduce Red Tape and 

Regulations,” 

July 1 2, 20 1 2 

Questions for the Record 


Questions from Subcommittee Ranking Member Steve Cohen for Ron Levin 

1. Dr. Lutter recommends that OMB should issue guidelines about how agencies 
should conduct a credible regulatory analysis of the effects of regulations on 
employment, but “only after soliciting and considering public comment and 
genuinely independent expert advice.” 

What are your thoughts about his suggestion? 

Would the Administrative Conference of the United States be an appropriate 
entity to draft this guidance? 

1 cannot speak for the Administrative Conference, but 1 think that, if such guidelines were 
going to be written, the Conference could provide at least general advice. However, the strength 
of ACUS lies primarily in areas of process and procedure. With regard to technical issues of 
economic and public policy analysis, 1 would hesitate to say that the Conference holds a 
comparative advantage over OMB itself 

As I understand Dr. Lutter’s position, he emphasizes the benefits of entrusting the actual 
performance of retrospective reviews to an external body, which might take a more detached 
view than the issuing agency itself does. He also endorses detailed analysis of broad regulatory 
programs as opposed to individual rules. 1 share his appreciation for rigorous evaluation of 
ongoing programs, but these proposals also implicate, to my mind, the “selectivity” theme in my 
own testimony. The in-depth analyses that he discusses cannot feasibly be pursued government- 
wide (as T believe he would agree). They require agencies to make judgments about areas that 
are most in need of examination, and cost factors must also be considered. 

Dr. Lutter also favors asking agencies to make a regular practice of asking regulated 
persons to compile data about the effects of rules over time. This practice would, 1 agree, tend to 
facilitate subsequent retrospective reviews of those areas, but it too should be used only 
selectively. After all, a major statute, the Paperwork Reduction Act,* embodies the insight that 
the public objects to recordkeeping requirements except where a clear benefit from imposing 
them can be shown. In some instances, that showing could likely be made; in others, probably 
not. 


■ 44 U.S.C. § 3501 cl scq. 
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2. You note that repeated reviews of the same rules will have decliuing payoffs. Please 
elaborate. 

The point I would make here is simply that, after an agency has reviewed a rule and 
confirmed to its satisfaction that the rule is working satisfactorily, or at least that its benefits 
justify its costs, repeated reassessments of the rule consume finite resources that might be better 
spent on examining other rules that have a less well-defined track record. 


3. Dr. Mandel recommends the establishment of a BRAC-like entity to conduct 

retroactive reviews. 

What are your thoughts about his proposal? 

Could the Government Accountability Office or some other existing entity 
perform this fnnction if it was adeqnately funded and staffed? 

Dr. Mandel says that his goal is to eliminate excessive or outdated regulations while 
preserving key protections for the public. I am sympathetic to this objective, but I see several 
reasons to question his method of pursuing it. 

The BRAC model worked because the political system had largely agreed on a goal, 
namely to reduce the number of military bases, but it also recognized that ordinary decision 
processes made it difficult to achieve that goal (because advocates for particular localities could 
derail the inclusion of their particular bases on the “hit lisf’). Dr. MandeTs policy brief^ declares 
that his proposed Regulatory Improvement Commission (RIC) model would likewise “[l]ay out 
specific goals for regulatory improvement.” He identifies these goals as “encouraging 
innovation, improving competitiveness, reducing compliance costs, fostering growth, protecting 
public health and safety, and promoting responsible environmental stewardship.”^ To my eye, 
however, this list of goals would require the commission to confront fundamental value tradeoffs 
at nearly every turn. Conflicts between business interests and the protection of health, safety, 
and the environment run deep in our society, and the establishment of an “independenf ’ 
commission of private citizens would not cause those confiicts to disappear. 

More particularly, 1 question whether the commission would be in a good position to 
resolve those conflicts. The members are to be “a bipartisan collection of stakeholders who have 
strong qualifications and reputations that are beyond reproach.”'* The assumption that the 
political leadership would allow the selection of such a panel without compromising these 
idealistic criteria seems optimistic, but I will accept it for the sake of discussion. Even on that 
assumption, one needs to bear in mind that the members would not be specialists in the specific 
areas being considered. A commission with, say, two dozen members might have four or five 
members with deep experience in regulation of air pollution, two or three with experience in 


■ Progressive Poliey Inslilule, Reviving Jobs and Innovation: A Progressive Approach to Improving Regulation 
(Feb. 2011). 

’ Id. at 3, 7. 

'' Id. at 2, 7. 
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communications regulation, two or three with experience in regulation of energy production, and 
so forth. In any given subject area, therefore, most members would be newcomers to the issues 
under examination. 

This circumstance would militate against the credibility of the RIC’s recommendations. 
After all, in many instances the question would not be whether the rule should be rescinded 
completely, but how it should be revised. The details of the issues could be quite technical and 
challenging for people who do not know the area well. Furthermore, these members would not 
be politically accountable for the value choices they make - value choices that should be subject 
to effective accountability (as to which an up-or-date vote in Congress on the entire package 
would not be, in my judgment, a sufficient response). The same critique would apply to the 
GAO or a similar body. 

In addition, Dr. Mandel himself pointed out in his testimony that the rules in many 
regulatory programs are elaborately interconnected. I agree. As a result, decisions about which 
rules to rescind or revise would depend on knowing how those rules relate to others. It is not 
clear that the RIC would have the broad perspective needed for such decisions. 

Finally, I am concerned about the fact that, under Dr. MandeTs proposal, the RIC would 
be authorized to forward its recommendations to Congress with far less of a record and written 
justification than one would expect a regulatory agency to furnish in taking similar actions. Yet 
those procedural requirements have been instituted precisely in order to ensure that the agency’s 
reasons will be factually grounded, rigorously analyzed, and consistent with the legal regime that 
the agency is required to implement.^ The RIC’s recommendations would be less reliable, 
because they would not be subject to these safeguards. In my view, checks and balances that can 
counteract unwise decisionmaking are an essential part of the administrative law system, and I 
do not share Dr. MandeTs readiness to dispense with them, even if we assume the commission 
members will be thoughtful and conscientious about pursuing general public interests (which, as 
1 said, might be too generous an assumption). 


4. Are you aware of any empirical evidence establishing any adverse impact on job 

creation by the promulgation of regulations? 

No, 1 am not. 1 recognize that your Committee has actively examined this issue on 
multiple occasions during the 1 12th Congress, including its reports on the Regulatory 
Accountability Act'’ and the Regulatory Freeze for Jobs Act.^ I essentially agree with the 
dissenting views expressed in those reports and will not rehash the analysis presented there. It 
may suffice to note that, like the dissenters, 1 do not believe that empirical studies that estimate 
only the costs of regulation, without also estimating their benefits, come close to establishing that 
agency rules have a net adverse impact on the nation’s economy. Regulations that bring about 
cleaner air and water, safer skies, a healthier population, trustworthy markets, fair competition. 


' This CommiLLcc's report on the Regulatory Aoeountabilily Aet eontains a very apt and aeeuratc aeeount of the 
development of these requirements. H.R. Rep. No. 1 1 2-294, at 15-18 (201 1). 

Id. at 10-12 (majority)- 71-76 (dissent). 

'H.R. ReiT. No. 112-294, at 3-6 (maionty), 24-28 (dissent) (2012). 
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etc. have important social and economic benefits that cannot be credibly omitted from the 
equation. 

T have a similar view regarding retrospective reviews in particular. If any empirical 
studies show, or purport to show, that an active program of retrospective reviews would yield 
substantial net benefits in terms of job creation, I am not aware of them. 


5. Why should Congress avoid prescribing detailed instructions for the manner in 
which retrospective reviews should be conducted? Won’t this give agencies too 
much license to just do as they wish and maintain the status quo? 

In my written statement 1 referred to recommendations by the ABA, AC US, and GAO 
that advocated flexibility. I will amplify on that material a bit here. The report of the ABA 
Section of Administrative Law and Regulatory Practice, supporting the ABA recommendation 
discussed in my statement, identified some of the objections to a highly prescriptive approach: 

[A] standardized approach does not take into account that some agencies have thousands 
of existing regulations, while other agencies have far fewer rules. [T]he time necessary 
for a review may vary from agency to agency because different review methods are used. 
[Moreover,] the time necessary for an effective review may vary depending on the 
difficulty or ease of acquiring the necessary information, or on the degree of interest and 
involvement of stakeholders.* 

The ACUS recommendation makes a similar point: 

Each agency faces different circumstances, depending on the number of its regulations, 
their type and complexity, other responsibilities, and available resources. These processes 
must be designed so that they take into account the need for ongoing review, the agency's 
overall statutory responsibilities, including mandates to issue new regulations, and other 
demands on agency resources. Because there are relatively few successful well- 
developed models available and no widely accepted methodologies, the Conference 
recommends that agencies experiment with various methods.’’ 

In addition, the GAO report casts doubt on the effectiveness of statutory specifications for 
retrospective reviews where they have been tried: 

[W]e observed that, for cases where agencies reported modifications to regulations, these 
actions were most often attributed to factors that agencies addressed at their own 
discretion, such as technology changes, harmonization efforts, informal public feedback, 
and petitions. For example, although EPA officials reported that they have many 
mandatory regulatory review requirements, our review of proposed or completed 
modifications to existing regulations reported in the December 2006 Unified Agenda 


AHA Section of Adminislralivc l.avv and Rcgulalorv Practice, Report No. 103, 120 No. 2 AHA Ann. Rcit. 241, 344 
(199.S). 

^ ACUS, Rccommc'ndation 95-3, Review of Hxisting Rcgiilations, 60 Fed. Reg. 43,109, preamble (Aug. IS, 1 995). 

4 



83 


showed that 63 of the 64 modifications reported were attributed to reasons associated 
with agencies’ own discretion. [0]ther agencies within our review had similar results. 

Aside from these institutional pronouncements, T would suggest that Representative 
Cohen’s question assumes too sharp a dichotomy between “detailed instructions” and “giv[ing] 
agencies too much license to just do as they wish.” A middle ground could be found. See my 
answer to Question 6 below, regarding the criteria in Representative Quayle’s bill. 


6. As you may know, several bills have been introduced this Congress that would 
mandate some type of retrospective review. One of these, introduced by Rep. 
Quayle, would require agencies to perform decennial reviews of their existing major 
rules identifying the costs and benefits of each rule; identifying each amendment to 
the rule that would accomplish the same statutory objectives but result in different 
costs and benefits; and analyzing the costs and benefits of repealing each rule. 

What are your thoughts about this approach? 

I have three main concerns about H.R. 3392, Representative Quayle’s bill on 
retrospective review of agency rules. 

First, it provides that every major rule issued by an agency must be reviewed at least once 
per decade. § 553a(b). The fact that the bill would apply to major rules, not all rules, makes a 
good start in the direction of tailoring the scope of the requirement to the resources that are likely 
to be available to fulfill it. Flowever, I believe that it still fails to afford sufficient flexibility to 
agencies to select the targets of their examination. As I discussed in my written statement (p. 5), 
the GAO found that mandatory reviews tend to produce markedly fewer actual changes than 
reviews of rules that agencies have voluntarily concluded deserve examination. 

Second, the bill’s criteria for evaluation of any given rule are too constraining, although 
this problem may not be apparent at first blush. Sections § 553a(b)(l)-(3) of the bill would direct 
the agency to “identify the costs and benefits of the rule,” “identify each amendment to the rule 
that would accomplish the same statutory objectives but result in different costs and benefits,” 
and “identify the costs and benefits of repealing the rule.” If this language were read in isolation, 
it might well be acceptable. It could be interpreted to do nothing more than to instruct the 
agency to consider the pros and cons of the existing rule and its alternatives (although it would 
be better to require the agency to examine “a reasonable range of regulatory alternatives,” rather 
than each alternative). However, § 553a(j) of the bill goes on to define the key terms of that 
obligation in a way that makes the specifications more confining: 

For purposes of this section: 

(1) The term cost' means, with respect to a rule, the cost of that rule, including direct, 
indirect, and cumulative costs and estimated impacts on jobs, economic growth, 


Government Accountability Office, Reexamining Regulations: Opportunities Exist to Improve Effectiveness and 
Transparency of Retrospective Reviews^ GA()-()7-79, at 32-33 (2007). 
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innovation, and economic competitiveness, to each person who is significantly affected 
by the rule. 

(2) The term benefit' means, with respect to a rule, the benefit of that rule, including 
direct, indirect, and cumulative benefits and estimated impacts on jobs, economic growth, 
innovation, and economic competitiveness, to each person who is significantly affected 
by the rule. 

In my judgment, this requirement to analyze “direct, indirect, and cumulative” costs and benefits 
with respect to each significantly affected person, as well as the more specific impacts 
mentioned in the definitions, would amplify the scope of the required § 553a(b) review much too 
broadly, because it fails to take account of significant differences among agencies’ regulations. 
See my response to Question 5 above. 

Third, § 553a(h) of the bill would provide that, “[njotwithstanding any other provision of 
law, each determination by an agency under this section shall be subject to judicial review under 
[the APA].” In this respect, H.R. 3392 differs from the retrospective review programs instituted 
by President Obama’s executive orders, which expressly exclude judicial review. The review 
programs instituted by previous Presidents were the same in that regard. 

In practice, the provision for judicial review may make little or no difference, because it 
is not clear how anyone could have standing to sue over an alleged violation of this legislation. 
However, if judicial review did become freely available, it would substantially alter the usual 
nature of retrospective review programs, and not for the better. If an agency knew that “each” 
determination it made in the review process (a term that apparently would include subsidiary 
determinations as well as the agency’s ultimate conclusion) could become the subject of 
litigation, it would have no practical alternative but to build a factual record that could survive 
judicial scrutiny of any of these determinations. The effect would be the expenditure of a great 
deal of effort on issues that were, in fact, not destined to be particularly controversial. 

As I testified in response to a question by Representative Johnson (Tr. 36), a more 
constructive way to involve the courts is through the petition process, as current law allows. 
Anyone who believes that an existing rule is obsolete or unwise has the right to petition the 
agency to revoke or revise it. If the agency denies the petition, it must give reasons, and the 
denial is appealable to the courts. The petition and the response frame issues effectively for 
judicial consideration. In this way, the administrative law system is self-regulating, because it 
induces the agency to focus its retrospective review efforts on rules that have actually been 
drawn into controversy. This is decidedly more efficient than the across-the-board judicial 
monitoring envisioned by H R. 3392. 
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